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Extra Session The prompt decision of President-elect Wilson to 
of Congress. call an extra session of Congress when he comes 

into power next March, was wise; it lets the coun- 
try know what is coming without unnecessary delay, which could only 
serve to continue uncertainty and create speculation as to the outcome. 
While no one can foretell in detail what the action of Congress on the 
tariff may be, it is generally accepted that the revision will be down- 
ward, and the country will snow by July 1913, instead of waiting until 
July 1914. So far as the money and banking question goes early 
work will also be assured; and everybody should be glad to realize that 
at last something is going to be done; the time for fa/king about doing 
something was exhausted long ago; there has been a surfeit of that. 
The new administration may be depended upon to face the problems 
with courage and a determination to accomplish something. This 
always appeals to the people, even if the results are not always equal 
to the expectations. It is the fact that the governing powers recog- 
nize the just demands of the people that counts. Ignoring these de- 
mands is repugnant; and goodness knows the demands for money and 
banking reform have been signified regularly to every Congress in the 
past twelve years. 


@ougress and There is a decidedly encouraging outlook for 
Monetary Reform. banking reform manifestedin Congress. It will 
be recalled that the Banking and Currency Com- 

mittee of the House of Representatives was divided into two sections, 
one under Chairman Pujo to look into the alleged ‘‘money trust,’’ the 
other under the lead of Representative Carter Glass to undertake the 
development of a bill for the reform. Now that the democratic party 
is certain to have the power after March 4, Mr. Glass has gone to work 
actively to formulate a measure. Since Mr. Pujo declined re-election to 
Congress, Mr. Glass will become chairman of the Committee in the next 
Congress,and the responsibility for proper legislation will rest largely on 
him. ‘He is from Virginia, has served in the House since 1903, and 
beside being a newspaper publisher, has had considerable banking ex- 
perience as a director in a national bank in Lynchburg. We have 
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therefore reason to expect intelligent results from his labors; he has 
ample time to get ready for the extra session of Congress which it is an- 
nounced will be called for April 1913. 


Mr. Carter Giass While Mr. Glass appears to have taken up his 
in Charge. work with an open mind, it can hardly be ex- 
pected that he will fly in the face of the explicit 

declarations of his party’s platform against the Aldrich bill, and against 
a central bank as such. We may look for something not unlike the 
Newlands’ plan to which we have so frequently referred in these pages, 
the salient features of which were fully discussed in Mr. Muhleman's 
paper which we published in our October number. But we may also 
look for many new features, since the point of view of those who are 
to frame the democratic measure has not hitherto been very fully con- 
sidered,—the Monetary Commission attitude, which meant largely the 
Aldrich view, having dominated so generally. We feel sure, however, 
that Mr. Glass and his colleagues will not reject the sound provisions in 
the Aldrich bill merely because they are in it; for,as has so often been 
said, very much that is excellent in that measure was created by others. 


Material Taking the essentials, we have first the principle of local 
at Hand. federations, which is nothing more than the evolution of 
the plan to extend the clearing-house system into broader 
lines of activity, advocated by many before Mr. Fowler developed it in- 
to the ‘‘ banking zone ’’’ feature inhisplan. This was seized upon by the 
framers of the Aldrich plan and made part thereof, with some additions 
in themselves quite commendable. In general Senator Newlands and 
many others have also approved this feature. It is equally well-known 
that the next important feature, covering the rediscounting, was devised 
by Mr. Paul Warburg in his plan for a United Reserve Bank, embody- 
ing the practical experience of almost all of the foreign banking systems. 
This was also added to in the formulation of the Aldrich plan. Nor 
was the provision for a central institution, to complete the federation of 
the banks, original; it was long ago recommended by former Secretary 
of the Treasury Gage and by others. The reserve provisions as finally 
formulated by Mr. Aldrich are readily found to have been adapted from 
the Warburg plan andthe Muhleman plan. Similarly most of the other 
features are traceable to other sources. Mr. Glass may hence feel en- 
tirely free to take what is really good from any source, including the 
Aldrich plan, to make up an acceptable measure. 


Mr. Hepburn’s We are glad to be able to give our readers in this 
Deciaration. issue the salient parts of Hon. A. Barton Hepburn’s 
views on the cardinal defects of our monetary system. 

He clearly does not favor the extension of the functions of the clearing 





EDITORIAL. 991 


houses and quite as clearly favors the Government domination of the in- 
strumentality that shall provide us with the remedies. This institution 
should, he says, have power to reach every section of the country to 
afford relief when and where needed. Mr. Hepburn’s position in the 
banking world gives this declaration important significance. In the es- 
sential features noted a central institution such as he would give us, 
would be a decided advance upon that proposed by the Monetary Com- 
mission. As we have repeatedly pointed out, the limitation of Govern- 
ment participation in the control of the National Reserve Association, 
and the limitation of its power to afford relief to any community and to 
the whole country, at any time, were among the serious defects in the 
Aldrich bill. These limitations meant that the people were to have 
practically no voice in the directorate of the Association and that the 
Association would be impotent to provide remedies unless the banks de- 


sired it. 
——_-l 


The Investment Easily the most important recent event in the in- 
Bankers. vestment world was the convention at which the 
investment bankers of the country perfected their 
permanent organization, an account of which appears on other pages of 
this issue of the JouRNAL. The strength of the association at this early 
stage is an evidence of the need for it and a guaranty of its perman- 
ance, and it shows that it- was an injudicious policy of the American 
Bankers Association to refuse to permit these bankers to organize as a 
section under itsaegis. Mr. President Caldwell and the men who work- 
ed so actively with him since July last, in bringing the Association into 
being, are to be heartily congratulated upon the success of their enter- 
prise. Nothing could have demonstrated more conclusively that the 
Association means business, than the prompt, practical and intelligent 
manner in which every feature of the organization, with all its rami- 
fications, was handled by the officers and committees. It stands as 
a record for efficient work, accomplishing the ends in view with a 
minimum of friction and without self-advertisement ; each member do- 
ing his level best to bring results, without trenching upon any of the 
others, animated solely by the desire to make it a success. 


Their Aims As we have said in a former issue, the ultimate im- 
and Purposes. portance of this organization to the investing public 
cannot be overestimated. The integrity of our enor- 

mous corporate security issues must be maintained by elimination of 
those not entitled to respect. No one knows better how to do this than 
the legitimate investment banker, for it is pre-eminently his business. 
The investing public must be led away from the ** get-rich-quick’’ and 
other fake propositions which rob it of millions annually; and while 
*“blue-sky’’ laws here and there may serve a useful purpose, the co- 
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operation of the experts in the business can do much more. President 
Caldwell’s program indicates the lines upon which the work will be un- 
dertaken and he wisely includes co-operation with the legitimate finan- 
cial papers, which have done so much in the past to promote this object. 
If the Association shall hold definitely to its purpose there will be such 
a revision of the laws of the land relative to investment securities, and 
such an improvment in the execution of such laws, as will eliminate the 
fakirs with which the country has been cursed. In this work the organi- 
zation is entitled to the heartiest support. 


Sbsinne We are having a new crop of amended banking laws 
Banking Law. from several of the States. Thus Oregon by refer- 
endum has adopted the principle of the Kansas ‘“blue- 
sky law’’ and other States are considering similar legislation to protect 
their people from ‘‘fake’’ securities. Ohio in the new constitution re- 
cently adopted—also by referendum—provides for double liability of 
shareholders, and practically prohibits private banking unless placed 
under supervision of the State Banking Department. Illinois is also 
about to struggle with this latter problem, which has aroused much dis- 
cussion there. In Ohio the question arose whether the double liability 
applies to the unpaid portion of capital, in cases where banks do not re- 
quire subscribers to pay in the full amount. The Attorney General of 
the state has ruled that it does so apply; but since the provision is as 
yet only in the Constitution, legislation will be necessary to make it 
effective, and the question will recur when this action is to be taken. 


An tmportant The law relative to double liability of shareholders 
Decision. has been clarified by a decision recently handed down 
in New York; it is held that in the liquidation of a 
failed bank the Banking Department may proceed to pursue stockhold- 
ers on their double liability at once, when the conditions of the assets 
justify the expectation of a shortage, instead of waiting until the as- 
sets are realized upon. The waiting policy has not only caused out- 
rageous delays to depositors and other creditors of a failing bank, but 
has jeopardized their rights when some of the stockholders in question 
became insolvent. It isa rational proposition that when assets show up 
less than liabilities there should be active steps taken to protect deposi- 
tors; these innocent creditors have as a rule been severe losers because 
of the mistaken sympathy for shareholders ; this alone has given just 
ground for attack on the banking systems and led to the assumption by 
certain western states of the responsibility for such debts through the 
deposit guarantee laws. The decision referred to is still subject to ap- 
peal; but the case appears so clear that no reversal of the confirmation 
of the decision by the intermediate appellate court appears possible. 
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The Annuat [n this number we publish our annual index and we 
Index. have made it different from any index we have hereto- 
fore published. In compiling it, it has been our aim to 

make it as valuable to our subscribers as possible. 

The improvements, which we have made, and the new features 
which we have added, warrant us in givingit notice and warrant our 
readers in giving it their close attention. 

In the first place the legal items are indexed separately from the 
financial and other items. The legal index is really more than the term 
‘““index’’ implies. It is practically a digest. The facts of each decision 
are given and the principle of law applied is set forth. It is our inten- 
tion that information on a question of law may be found in the index 
without the necessity of referring to the pages of the JouRNAL. The 
index represents a complete outline of what the courts of the country 
have done during the past year in the way of deciding questions of the 
law of banking and negotiable instruments. 

We want particularly to direct attention toward the arrangement of 
the index. It contains a digest of every decision which has been refer- 
red to in the JouRNAL during the year 1912. The digests are grouped 
under main headings, alphabetically arranged, and are then subdivided 
under appropriate sections. The numbering of these sections and the 
section, headlines follow the numbering and headlines of the recently 
published BANKING LAw JouRNAL Digest. By this time all of our sub- 
scribers must know that the BANKING LAw JouRNAL Digest contains 
every legal decision appearing in the JouRNAL from January, 1900, to 
June, 1912, inclusive. In fact most of our subscribers already have in 
their possession a copy of the Digest and we wish them in particular to 
take note of the fact that the annual index published in this number is 
intended to be used as a supplement to the Digest. 

The index follows the plan of the Digest for purpose of enabling the 
possessor of the Digest to refer readily from one to the other. Let us 
illustrate. If, in section 175 of the Digest, one finds a decision on a 
question of the law of deposits in two names, in which he is interested, 
he may look in the annual index, under section 175, and find the addi- 
tional cases on that point which have been decided since the Digest was 
published. And, of course, it works the other way. He may, in the 
same manner, turn from a section of the annual index containing a de- 
cision of interest to the same section of the Digest, and there find the 
prior decisions on the same question. 

New questions of law are continually arising, and, therefore, certain 
decisions will be found in the annual index, which are not duplicated in 
the Digest. These decisions will be found in the annual index, under 
appropriate section headings of their own, and in their proper places, 
without section numbers. 

We are sure that the annual index will prove itself to be of the high- 
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est value to our subscribers, and we want every one of them to know of 
it, and to understand its advantages. The preparation of the index has 
meant time and expense, and the only reward we ask, or expect, is that 
our subscribers put it to practical use. 


Site inti on Occasionally we hear a banker remark that he 
His Own Lawyer. has no time to read the opinions of judges on 
matters pertaining to the lawof banking. Such 
treading, according to his view, is a waste of time, because he has no 
desire to act as his own lawyer. If he needs legal advice, he employs a 
lawyer to give it to him; if he becomes involved in litigation, he se- 
cures the services of a lawyer and gets out to the best advantage. That 
is a lawyer’s business. The banker's business is banking. 

This argument is not sound. When we make a statement of this 
kind, we assume the burden of proving it. The work of a lawyer may 
be divided into two classifications ; he not only gets people, including 
bankers, out of legal difficulty, but, if his services are enlisted in time, 
he keeps them from getting themselves into such difficulty. In this 
connection it may be mentioned that there are difficulties of the law into 
which a banker may easily fall, and out of which no lawyer can bring him. 

These are just the predicaments which the banker might have avoid- 
ed had he consulted a lawyer in time. He did not consult a lawyer 
in time, because he was right in the meshes of legal liability before he 
even realized that he was in danger. Had he discussed the particular 
transaction with his legal advisor before putting it through he would 
have been warned. Or, if he had known that he was putting himself 
in the way of becoming involved in litigation, he might have acted as 
his own advisor and kept out of trouble. And that is just the point we 
are making. A knowledge of the law of banking will often enable a 
banker to so conduct his business as to keep from getting caught in the 
traps which the law has prepared for the careless and unwary. 

If a check, payable to the order of Smith, is presented to the drawee 
bank by Jones, and the check does not bear Smith’s indorsement, the 
paying teller will not honor the check. The paying teller may think 
that his refusal is just a matter of banking practice. But, as a matter 
of fact, it is a recognition of an important rule of the law in regard to 
the transfer of negotiable instruments without indorsement. There are 
many decisions showing the disastrous effects of receiving negotiable 
paper without proper indorsement, and a knowledge of them would dis- 
close to the teller the real reasons for refusing to pay an unindorsed check. 
A New York bank (and there have undoubtedly been many others) once 
permitted the president of a corporation to deposit in his own individu- 
al account checks, which were payable to the corporation and indorsed 
by the depositor as president. The president withdrew the money on 
his own check and the bank had to reimburse the corporation. It did 
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not do this bank much good to consult a lawyer after the president had 
drawn the money. The lawyer defended the action against the bank 
with the result that the bank paid, not only the claim of the corporation, 
but the fee of the attorney as well. Had someone in this bank realized 
that, in this transaction, the bank was violating the rights of the cor- 
poration, the bank would have saved money. And instances of this 
kind might be multiplied. 

The maxim that he who acts as his own lawyer has a fool fora client 
always holds good. But it should not be interpreted to mean that bene- 
fit is to be derived from a total ignorance of the law. 

We do not advocate that any banker should act as his own attorney. 
But we do contend that every banker should read all of the law of bank- 
ing that he has time for. Where knowledge of this kind does not en- 
able a banker to avoid legal entanglement, it will help him to determine 
when the time to call in a lawyer has arrived. It will give him another 
viewpoint of his business and one whict is well worth having. In fact 
it is as essential for a banker to keep informed on the adjudicated law 
as it is to be ready for an examination or a report. 


Payment of No bank will knowingly honor a check 

Unauthorized Checks. drawn withoutproper authority. If acheck, 

which is presented for payment, is not sign- 

ed by the depositor himself, and the bank is aware of this fact, no pay- 

ment will be made until the bank is satisfied that the signature was au- 
thorized by the depositor. 

But a bank may easily*fall into error on a question of this kind and 
pay a check in the mistaken belief that it should be paid. Then the 
bank is liable to the depositor. This is what happened in the case of 
Crab v. Citizens’ State Bank, 126 Pac. Rep. 520, a recent decision by 
the Supreme Court of Idaho, on page 1023 of this number. 

Crab, the plaintiff, was the president of a corporation which carried 
its account with the defendant bank. Crab also carried his personal 
account with the bank. Being desirous of leaving on an extended busi- 
ness trip, Crab employed an agent to conduct the affairs of the cor- 
poration during his absence, and gave the agent proper authority to 
draw checks against the account standing in the name of the corporation. 

The agent was to receive one half of the profits of the corporate busi- 
ness as his compensation. But he apparently ran the business at a loss, 
for he had soon used up the entire amount on deposit of the corporation. 
At first he used checks having the name of the corporation printed there- 
on and ready for the signature of the officer or agent. His supply of 
these becoming exhausted, he used ordinary checks to which he signed 
Crab’s name without writing in the name of the corporation. These 
checks the bank continued to pay out of the corporate deposit. Finally 
the deposit was exhausted and the bank then paid checks drawn by the 
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agent out of Crab’s individual account, probably acting on the theory 
that this is what Crab would have wanted had he known the state of 
affairs. 

But when Crab returned, and found out the state of affairs, it appears 
that this is not what he wanted at all. His displeasure with the situa- 
tion was such that he commenced suit against the bank to recover the 
amount of the checks drawn by the agent which the bank had paid out 
of his individual account. And the court permitted him to recover. 
““The relation existing between a bank and its depositor,’’ said the 
Court, “‘is that of debtor and creditor and before a bank can charge the 
account of its depositor with a check drawn by some one else, it must 
show authority or ratification from the depositor.’’ 

This is a simple proposition of law and one which every banker in- 
stinctively knows. Yet the decision to which we have referred shows 
how easy it is unintentionally to violate the rule laid down, and thus be- 
come subject to legal liability. 


Gift of Two decisions involving the gift of a bank deposit 
Bank Deposit. are presented in this number, a comparison of which 
is interesting. In both cases it is probable that the 
depositor intended a gift. Butin neither case could the depositor testify 
as to what he did intend for the reason that the question, in each instance, 
arose after the death of the depositor. In one of the cases it was held 
that a valid gift was made, while in the other the conclusion was that 
the evidence was not sufficient to establish a gift. 

In the first case, Wade v. Smith, 99 N. E. Rep. 477, a decision of 
the Supreme Judicial Court of Massachusetts, on page 1013 herein, it 
appeared that the depositor opened an account in his own name, pay- 
able in the event of his death to his daughter. The depositor also de- 
posited money in the name of the daughter, payable in case of her death 
to the depositor. Then the depositor delivered both pass books to the 
daughter. It was held that the evidence was sufficient to support a 
finding that the pass books were delivered with intent to make a gift in 
favor of the daughter.- The gift was subject to a trust that so much of 
the money as should be necessary might be used by the depositor dur- 
ing his life, but, upon his death, the title passed absolutely to the 
daughter. 

The second case, which is decided by the same court, is Stratton v. 
Athol Savings Bank, 99 N. E. Rep. 454, on page 1021 of this number. 
In this case the account stood in the name of the depositor alone. The 
depositor delivered the pass book to her attorney with instructions that 
it should be delivered to the plaintiff in the action upon the death of 
the depositor. 

But, the gift was subject to revocation at any time during the life of 
the depositor. It was held that there was no gift, causa mortis or other 
wise. In such a case, delivery may be made to some one for the donee 
and the gift is valid even though the pass book is not to be turned over to 
the donee until after the death of the donor... But the delivery must be 
such as to transfer title to the donee during the lifetime of the donor. 
There was no such delivery here. The transaction was subject to re- 
vocation and the deposit was to remain in the control of the depositor 
until her death. 





AN ADJUSTABLE GOLD STANDARD. 


BY MAURICE L. MUHLEMAN. 
Author of ‘‘A Plan for a Central Bank,” published by the Banxine Law Journat Co. 


NONSIDERABLE discussion has been aroused bya proposition ema- 

C nating from Prof. Irving Fisher of Yale, to provide for what may 

be called an “‘adjustable gold dollar,’’ as one of the means to cor- 
rect the inordinate fluctuation in prices of commodities. 

Prof. Fisher has for many years devoted much time and labor to the 
study of prices and the factors which cause the fluctuations, particularly 
in connection with the present period of great advance, with the sincere 
purpose of finding remedies. He has investigated conditions at home 
and abroad, and prevailed upon a large number of individuals of prom- 
inence, and commercial organizations, to approve a plan for an interna- 
tional conference on the subject ; he persuaded President Taft to recom- 
mend to Congress that the United States take the initial steps to call 
the conference, and the requisite bill has been passed by the Senate, 
but is still held up in the House of Representatives; it is believed that 
the bill will be passed at next winter’s session of Congress, but it is 
obviously desirable that the members of the House be impressed with 
the need for it by urgent requests from their constituents. 

Meanwhile Prof. Fisher took occasion at a session of the Internation- 
al Congress of Chambers of Commerce, held in Boston in September 
last, to present in outline a novel plan of his to meet one of the condi- 
tions which in his opinion and that of many others, has an important bear- 
ing on the subject, viz: the increased production of gold. He hasalways 
contended that this is only one factor, but an importantone. This con- 
tention rests upon the proposition that the quantity of money available 
has an important influence on the price of commodities, a theory which 
has had active supporters and quite as active antagonists. The dis- 
cussion of its merits has been precipitated by the plan referred to, 
of adjusting the standard dollar, which is, briefly stated, that instead of 
giving to the producer of gold a dollar for every 25.8 grains of standard 
gold nine-tenths fine, or 23.22 grains of pure gold, the quantity of gold 
to be required shall be determined by the average prices of commodities; 
so that when commodities advance in price the producer shall be call- 
ed upon to give more gold bullion for a dollar than he now does; for 
example 27 grains instead of 25.8, the Government taking the difference 
as “‘seigniorage.’’ The gold coin is however to remain unchanged as 
to its content. 

The subject is among the most complex with which civilization has to 
deal. When it is borne in mind that money is not only a medium of ex- 
change but also the measure of values, and that all the results of the 
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performance of the dual function are not clearly understood, the com- 
plexities become apparent. It is obvious that if it can be demonstrat- 
ed that the value-measure based as it is on gold, is a shifting one instead 
of being stable, we have the same conditions that would arise if the 
measures of capacity (bushels) or of length (yards) or of weight (pounds) 
were changeable. Now, because we use for the purpose of measuring 
the value of commodities, another commodity, subject to the same influ- 
ences which cause commodities in general to fluctuate in market value, 
it is argued that we have a fluctuating value-measure ; that while fixed 
by law at say 100, its actual purchasing power or value in exchange, by 
applying the general commodity measure, may be 105 one day, and 95an- 
other day, etc. An illustration often used is this: A person who by 
thrift saved up $1,000 fifteen years ago, finds that at present this money 
will buy far less in commodities than at the former period; it takes now 
$1,500 to buy what $1,000 would have paid forthen. Prof. Fisher believes 
that his device will correct this palpable evil; the opponents deny this 
and in some instances have ridiculed it as chimerical; but the profes- 
sor’s studies have been so wide and so disinterested that the proposition 
merits serious consideration. 

At the outset it is proper to say that the Government unquestionably 
has the power under the Constitution to provide for such a change as is 
proposed, in the mint price of gold, now fixed by law at $20.672 of pure 
metal or $18.605 per ounce of standard metal, nine-tenths pure. It must 
also be said that the change would not be fully effective unless it were 
also adopted by practically all other civilized nations; for it would nat- 
urally mean that gold producers would take their bullion to that mint 
which paid the higher price, if there were not a substantial uniformity 
such as now exists. The mint price for gold in London, Paris, Berlin 
and other commercial capitals is now identical with that in New York, 
barring a trifling charge in some cases. 

It would therefore be necessary to convince the commercial world 
that the present system is defective and results in injustice ; and it would 
further be necessary that economists agree that the device of Prof. Fisher 
is practicable and will bring the results he looks for. Upon both of 
these points, but particularly on the latter, there exists a wide difference 
of opinion. 

The contention in favor of the plan is that by requiring more gold 
bullion to be deposited in the mints to obtain gold money, the purchas- 
ing power of the bullion is adjusted to the level of commodity prices and 
thus gold is clothed with constancy, as it were ; whereas now the pro- 
ducer and seller of gold has a great advantage, since his commodity is 
not subjected to the fluctuation which it should undergo. But in this 
connection it may be asked if the gold-producer does not actually pay 
for the necessary commodities which he acquires with his gold dollars, 
at the higher price for them just as other purchasers do? Thus far the 
rejoinder may be correct; but the producer of gold does not use all of his 
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product in the purchase of, or investment in, these commodities; he has 
a large surplus remaining which is used otherwise and tends to influence 
prices through those other channels of investment. 

The last-mentioned statement, however, merely brings us to the 
general proposition that prices are affected by the quantity of money pro- 
vided for exchanges, which is also the subject of attack. Yet the his- 
tory of prices shows beyond question that whenever there has been a 
marked increase in the money supply there has also been an advance in 
prices, and conversely, contraction of the money volume has been ac- 
companied by falling prices. The correlation of these circumstances is 
not to be brushed aside by the mere declaration that ‘‘ there is nothing 
in it.’’ 

It would appear, then, that if the gold product of the world were con- 
verted into a less number of dollars, the value-measuring function 
would be affected. But the money volume is not made up of gold alone; 
a far larger part of the volume is derived from paper currency and de- 
posit- or check-currency, which would not be diminished in the same 
degree. Moreover it would be necessary for the Government to retain out 
of use the surplus bullion which it took from the producer as “‘ seigni- 
orage’’; otherwise the volume of the gold money would not be reduced 
and, what is of more importance, the stability of the gold dollar could 
not be maintained when the “‘ adjusted price’’ fell de/ow the present 


standard of $20.672 per ounce. It is assumed that such an equalization 


would be necessary to an equitable system, although Prof. Fisher ap- 
parently does not provide for it in -his plan. 

A further question of highest importance is raised, viz; what will be 
the effect upon the commodity price-measuring system which we now 
have? Will it continue to maintain itself so as to reflect as accurately 
as now the fluctuating market value of commodities? The index num- 
bers of prices are to furnish us the standard by which to measure the 
value of gold; but these index numbers are now measured by gold, the 
latter assumed to be stable. If gold is to have an adjustable valuation, 
what becomes of the index numbers? They will change corresponding- 
ly, it may be assumed; and if so there will be at best a level indicating 
nothing. Assuming for example that there is a 10 per cent. diminution 
of cereal crops and a corresponding consequent reduction in the quan- 
ity of meat products; then a rise in prices of approximately 10 per cent. 
may be looked for; the mint will then make the necessary cut in the 
price for gold bullion to correspond. If this is effective, as Prof. Fisher 
expects, the new value-measure resulting therefrom will then be used 
for the measurement of commodity prices. The resulting index number, 
being upon the adjusted basis, will show such a variation from previous 
ones that the comparative value will be largely lost, and a tendency to 

« confusion will be created. This might in large measure defeat the whole 
plan. 

Among those who look favorably upon the plan are President Had- 
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ley of Yale, Prof. Meeker of Princeton, Prof. Clark of Columbia; op- 
posed thereto are Prof. Laughlin of Chicago and Mr. Horace White. 

To the objection that it would be impossible to obtain international 
agreement upon the plan, and that without such agreement it would not 
work, Prof. Fisher insists that it would still be practicable, admitting 
however a serious disturbance in our foreign exchanges for quite a time ; 
this would eventually adjust itself, he claims. While, for example, gold 
producers would take their bullion to London to obtain the higher price, 
and procure United States coin through bills of exchange and thus ob- 
tain indirectly the same price as now; the result here would be a check 
upon the expansion of money volume, lowering prices, curtailing im- 
ports but stimulating exports of commodities, eventually reducing the 
telative value of the pound sterling in dollars. This is not exactly de- 
monstrated; but Prof. Fisher adds that while the foreign trade would 
thus be on a changing basis, our domestic trade, more than a hundred 
times more valuable, would be on a stable basis. 

Prof. Laughlin in his opposing argument points out that: 


‘“ Changing the number of grains of pure gold which a miner must 
offer the mint in order to obtain a gold dollar (23.22 fine) will not stop 
human progress, and hence will not stop changes in the cost of producing 
goods,(e.g., as affected by the money wages paid for a given product, ) 
or changes in price. Therefore, changes in the purchasing power of 
the gold dollar cannot be prevented by Prof. Fisher’s device. If it 
can be bought in January by 57 grains, it may take 29 grains in March. 
After the rate had been found for January, then the announcement for 
January prices would have to be used for those of March, or later months. 
The operations of March, therefore, would be done on a previous price 
list. The system would not be synchronous. So far as the suggestion 
is an application of the Multiple Standard for long contracts we need not 
spend any time upon it. It has been explained in the textbooks.’’ 

The Financial Chronicle enlarges upon this point, saying: 

‘* Professor Fisher is aiming at stability of purchasing power for the 
gold dollar, but in seeking that object he would destroy the utility of 
gold as a standard of values. Instead of a fixed standard of values, 
measured by the weight of gold, there would be an adjustment of this 
standard to the fluctuations of commodity prices, and stability of pur- 
chasing power would be bought at the expense of stability of gold as a 
standard by which to measure values. His series of index numbers 
would be the most arbitrary thing ever devised. In place of a standard 
of values by which to measure commodity fluctuations, we would have 
a standard adjusted to equalize and levelsuch fluctuations. Overa given 
series of years, no one would ever know what was happening in the mer- 
cantile world in the matter of values as affected by suppy and demand, 
since the adjustment of the standard of values to commodity fluctuations 
would serve to obscure and hide such fluctuations. To compare recorded 
prices from year to year under such a system and to ascertain the true 
course of values unaffected by the beautiful system of adjustments pro- 
posed under the Fisher scheme, it would be necessary to keep constant- 
ly on hand tables showing the price of gold as periodically fixed by the ° 
Mint, just as it was necessary during the Civil War to have a record 
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of the daily prices of gold in order to get the proper equivalent of the 
depreciated greenback unit.’’ 


Prof. Fisher had previously said: 


‘* A change in the weight of the gold dollar would not restrict the 
freedom of movement in relative prices. Supply and demand fix the 
the price of any commodity relatively to other commodities. This is 
true even of gold itself, in spite of the fact that the price of gold under 
our present system remains invariably $18.60 per ounce. Any increase 
in the supply of gold, however, has its effect in decreasing the price of 
gold relatively to other things, and any increase in the demand for gold 
tends to increase its price relatively to other things. Any one who has 
ever studied even the outer fringe of the gold problem realizes that the 
fact that we have a fixed mint price of $18.60 per ounce for gold nine- 
tenths fine, or £3.17s. 10-134d for gold eleven-twelfths fine in England, 
does not in the least indicate stability in gold. It merely fixes the re- 
lation between the gold money unit and the gold ounce. The effect of 
supply and demand on gold still exists, but they are felt in the move- 
ment of other prices in terms of money, while the price of gold in terms 
of money remains the same. My proposal is simply to make a differ- 
ent basis for the money unit, so that by changing its weight from time 
to time and by the automatic adjustment described, its purchasing power 
shall be kept nearly constant, while the price of gold per ounce will 
vary. Supply and demand will still play upon every commodity as it 
does nowand upon gold as it does now, but instead of, as now, the supply 
and demand of gold affecting the general price level of all commodities 
while the price of gold remains constant, we shall have a change in the 
price-of gold while the general level of prices of other commodities re- 
mains constant. The plan I propose is no more artificial if as much so 
as the present plan, for it is surely artificial to make the price of gold 
constant as if it had a uniform value or purchasing power. Under the 
system proposed, the price that would be paid for gold would be con- 
stantly adjusted according to what it would actually be worth in terms 
of other commodities used as a basis for measurement. The mechanism 
by which the plan would operate is precisely similar to the mechanism 
by which the gold-exchange system operates in India, the Philippines, 
Mexico, Panama, &c. When this system was first proposed it was op- 
posed and sneered at by muchthe same sort of arguments and misunder- 
standings.”’ 


The editor of the London £conomist and other financial writers, 
think the plan sufficiently meritorious to give it serious consideration. 

One effect that has been lost sight of somewhat in the discussion is 
that upon the future conditions. Should some such plan prove other- 
wise feasible, it appears certain that thrifty persons would not be de- 
prived of a fair compensation for their self denial; the purchasing power 
of their savings would not be reduced after the years of thrift; their 
dollars would not be continually shrinking. 

After all is said the importance of the problem is not to be over-look- 
ed; and its great importance makes the proposal of Prof. Fisher deserv- 
ing of attention, even if it is now regarded actually impracticable. He 
has opened up a subject which will not be put down by ridicule; it must 
now be discussed, and out of that discussion we may reach enlightened 
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solution. The underlying fact is that gold is the only commodity that 
commands a fixed price and it does so by virtue of statute law; if that 
fixity operates unjustly upon the mass of the human race, the conditions 
must be modified. It is entirely possible that another generation may 
find gold dethroned as a standard measure of values, just as silver has 
been, and a practicable substitute found in the composite commodity 
price register,—the so called Multiple Standard. 

I have heretofore urged that if the inordinate expansion of money- 
means is chargeable with a substantial part of the price advance, as 
I believe it to be, and the increased production of gold has been an 
important factor, as I also believe, the easiest way to counteract this in- 
creased supply of gold is to increase the demand for it. Having in mind 
that the greater part of the exchanges are effected by paper currency 
and check currency, and that in any well-ordered system the volume of 
these forms of money is regulated by the gold reserves, the demand for 
gold could be materially increased by fortifying resérves all round. 
Many countries have depreciated paper currency ; they should be in- 
duced to put gold behind their notes and bring them to par. Many 
countries have insufficient gold reserves against notes and deposits ; 
thus the British have agitated for larger gold reserves in their joint- 
stock banks. Here in the United States we have unsatisfactory reserve 
conditions because there is no uniformity in state bank laws, and we 
permit both Government notes and national bank notes to be used for 
reserves ; we should have uniformity and compel the use of gold alone. 

France is the only important country that has followed out this policy. 
Its expansion of credit money has been backed up by an ever-increasing 
ratio of gold to liabilities; her system is stronger today than ever and 
stronger than any other, because she has bulwarked her money-means 
with gold; her value-measure is the most stable in the world, as is 
shown by the almost unvarying discount rate; she has suffered far less 
from the rise in prices than we have, and helped her neighbors also to 
restrain the advance there. An increase in the gold reserves as pro- 
posed would mean not only a smaller relative expansion of money-means, 
but also greater security. 

The Director of the U. S. Mint informs us that at the end of 1889 
the world’s banks had 1440 millions of gold to 10,872 millions of notes 
and deposit currency, a ratio of 13.2 per cent.; in 1910 the figures are 
4218 millions of gold to 26,000 millions of credits, a ratio of 16.2 per 
cent. But the Bank of France shows a ratio in 1889 of 29 per cent. 
gold and in 1910 of over 46 per cent. 

The statement furnished by the Director is not as complete as is de- 
desirable for a more accurate comparison; but this approximation tells 
the story. 

If the several countries had accumulated gold reserves of only 30 
per cent. against their liabilities, the amount required would obviously 
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have absorbed so much of the increased product that the inordinate ex- 
pansion which has occurred would not have taken place. 


Take for example the United States in 1907, before the panic. 


The deposits of all banks aggregated $13 ,099,000,000 
Savings deposits amounted to 3,495,000,000 


Leaving deposits in commercial banks, subject to check. $9,604,000,000 
Against this the commercial banks held in cash $1,085,076,000 or 11.3% 
In greenbacks, silver, banknotes, etc 514,000,000 or 5.4% 
In gold and gold certificates 571,000,000 or 5.9% 

The Treasury held its $150,000,000 gold reserve against greenbacks, 
but there was no gold behind the silver certificates, and none behind na- 
tional bank notes. Thus the general reserve position was not as strong 
as the average of all countries as reflected in the report of the Director 
of the Mint. 

Analyzing the reports upon which the foregoing figures for 1907 are 
based, it will be found that while national banks held 16.7 per cent. 
cash reserves of which 9.8 per cent. was in gold, the state institutions 
had only 6.9 per cent. of all cash, and only 2.8 per cent. in gold. The 
relative weakness of the state banks is striking. 

In 1900 the cash reserves of all commercial banks showed a ratio of 
16.9 per cent. against deposits, of which 7.6 per cent. was gold. The 
cash in the banks other than national showed a ratio of 7.8 per cent. 
Note the decrease of the reserve ratio from 1900 to 1907; the barometer 
then certainly indicated the coming storm. Why should we continue 
a policy that clearly makes for instability ? 

It is unquestionably true that rigidity of reserves is objectionable 
in practice; but it would be an enormous advantage if all banking in- 
stitutions were subjected uniformly to reserve requirements such as the 
national law prescribes, with a well-devised safe method of providing 
for the flexibility thereof when conditions warrant. 

Go one step farther in the consideration of this specific subject upon 
broader lines. We are ignoring the fact that some day public confidence 
in our credit currency may again be shaken. Hence we should con- 
sider our position with respect to our gold in relation to the deposits and 
paper currency, counting at least one-half the amount of our silver cer- 
tificates as ‘‘credit currency.’’ The following table shows the facts as 
exhibited in the Treasury reports. (Amounts are stated in millions.) 

1900 1907 = -:1911 
Alldepositsin banks ..... . . 7,239 13,100 15,906 
SS Oe ly ts ee tee ee: tS 347 347 347 
ne 5 ne a est es ee 310 604 728 
Silver certificates (half) . . . ... 208 238 232 


TE IN. «6 0 ek es Sere ae 8,104 14,289 17,213 
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Deduct deposits in savings banks .. . 2,390 3,495 4,213 
Demand obligations ... ... . 5,714 10,794 13,000 
Gold in Treasury,free . . ..... 222 300 227 
Gold and Gold Certificatesin banks . . 369 571 856 
Totat mola reserves... 3. ke 591 871 1,083 
Ratio of gold reserves to total credits . . 7.3% 6.1% 6.1 % 
Ratio of gold reserves todemand credits . 10.2% 8.1% 8.3% 
Gold outside of reserves . .... . 397 741 714 


Here again the conditions which induced lack of confidence are re- 
flected in the reserve ratios; had we required reserves of only 15 per 
cent. in gold, against the demand credits, there would have been no 
such expansion as to precipitate the troubles of 1907. 

A word should be added relative to the showing for 1911. It will be 
noted that all of the gold added to our general stock since 1907 (and 
more) went into the bank reserves; yet the ratio of gold to demand cred- 
its was only slightly enlarged. But the banks held so much other cash 
that the total cash reserves stood at about 13 per cent., hence consider- 
ably better than in 1907, yet not so much so as to justify any lack of 
circumspection. Full reports for 1912 are not yet available, to show 
what was done in the intervening year. 


A. BARTON HEPBURN ON THE FAULTS OF OUR 
MONEY SYSTEM. 


Hon. A. Barton Hepburn, chairman of the Currency Commission 
of the American Bankers’ Association, for many years at the head of 
the Chase National Bank of New York, and formerly president of the 
New York Clearing House, has written a paper on our monetary ques- 
tion that deserves most careful study. He strongly favors the policy of 
confining clearing houses to their proper function of ‘‘clearing’’ checks, 
and eliminating those other functions which have been assumed because 
our currency and banking laws are defective. The cardinal defects, 
from which other nations are immune, he summarizes as follows: 

First—The reserve power of the banks, the cash they hold and which is a 
margin of safety in dealing with the public, and which supplements the use 
of checks and drafts, which may be characterized as auxillary currency— 
should be under centralized control, an altruistic control dominated by the 
government, in order that the same may be used when and where needed 
for the common good, in whatever section of the country conditions may call 
for its use. Under present law each of our 26,000 banks holds its own cash 
reserve, and whenever troublesome times come or threaten, all banks natur- 
ally seek to strengthen themselves by increasing their cash holdings—they 


enter into active competition for this purpose, and in so doing refuse loans 
and withhold currency. Past experience has taught them that if they part 
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with their cash there is no source from which they can with certainty obtain 
more. The situation is thereby aggravated, and threatened trouble may be 
made actual trouble, all because of the natural working of the law. 

Second—The volume of metallic money comes through the mint and par- 
tially disappears by abrasion,loss and through the melting pots of the jewelers. 
As to any particular country, the volume may be increased or diminished 
by export or import. While the volume of coin money varies, it is in no sense 
responsive to the varying needs of business. A properly regulated bank cur- 
rency is the only currency, which the experience of the world has devised, 
that will come into being when wanted and retire when there is no longer 
need for its use. Under our law banks must buy bonds, which command a 
premium, as security for circulation, and must pay more for the same than 
the amount of currency they are permitted to issue thereupon. By taking 
out circulation a bank locks up money in a bond investment, and it thereby 
lessens its ability to supply the needs of its customers. 

Commercial banks are designed to serve and supply credit to commerce 
and trade, both large and small. The notes and loans which they hold repre- 
sent the hopes of prosperity of the millions of people throughout the land, 
who have sought credit with the banks in order to supplement their own re- 
sources and realize the greater gain. Such credits represent both brain and 
brawn—the farmer, the laborer, the merchant, the manufacturer—and are 
the best credit, the best asset that any nation can produce; their character 
corresponds to the standard of commercial honor which obtains in the com- 
munity. Millions of people are striving to meet and pay these obligations at 
maturity, in order to protect their credit and save their financial lives. They 
are the best and most liquid assets that banks can hold, in peace or panic; 
and this is proved over and over by the experience of all commercial nations. 

The volume of such notes or credits in banks expands or contracts with 
the varying activity of trade, and banknotes should be predicated upon such 
assets—the best of assets—and expand when business activity and the public 
welfare call for their use; on the other hand contract and disappear when 
their service is no longer required. When a bank possesses ample capital 
and surplus, is replete with commercial assets representing the best names 
and best credits—just such assets as the bank was created to handle—and yet 
cannot obtain currency to satisfy the demands of its customers, except by 
buying gold abroad at a premium and importing the same, the trouble is not 
with the bank, but with the law. That was the general condition which ex- 
isted in 1907, and the responsibility for that condition and consequent losses 
rests upon Congress and the public indifference which fails to inspire action 
by Congress. What other nations have proved as to currency based upon 
commercial assets we should incorporate into our law. 

Third—There should be a market for commercial paper available to all 
banks. Interior banks may rediscount their notes with correspondents in met- 
ropolitan centers, but banks in our larger cities have little recourse except in 
foreign countries. There should be a centralinstitution, under Government 
control where short-time commercial paper or loans that are good beyond per- 
adventure can be discounted and the proceeds, if need be, received in bank- 
note currency. Such a recourse does not existnow. It would afford business 
necessary relief and avoid a money stringency with its resulting loss to all 
classes, capitalistic and manualistic alike. 


He points out that the failure of Congress to provide such means 
caused the clearing houses to act for the purpose of meeting crises, issu- 
ing clearing-house certificates in varying forms, based on their assets. 
He concludes with the following : 


Surely it is reasonable and right to ask Congress for legislation which 
shall, in the light of experience, give us a banking and currency system which 


shall serve the needs of business and conserve the material interests of the 
community. 
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BANKING REFORM AND THE FARMER. 


POINTS FROM AN ADDRESS DELIVERED BY 
EDMUND D. FISHER, DEPUTY COMPTROLLER OF NEW YORK CITY, 
At the Agricultural and Conservation Congress at Minneapolis. 

The subject of Banking Reform might readily be regarded as one of little or no 
interest to farmers, but whether interesting or not it nevertheless is a subject of the 
utmost importance to them, as well as to every business man in the country. The 
farmer of to-day is in every sense a business man. His prosperity and his progress 
are interlocked with every form of industry. 

Banking in the United States to-day may be said to be ‘‘ disjointed.” Uni- 
formity is lacking. One difficulty is the tendency to ‘‘lock up” depositors’ money in 
forms that will not permit of its return when they demand it; many of the country 
banks send their surplus funds to such cities as New York, Chicago, St. Louis and 
San Francisco, where they are in turn loaned on stocks and bonds. When during 
the harvest time the rural banks require the return of /these funds to supply the 
farmers and merchants with money, it frequently happens that the city institutions 
are obliged to peremptorily call in their loans. 

There is no free money market where banks can sell their commercial paper in 
order to make new advances to their depositors when they are needed. In other 
words, our banks have no systematic method of expanding and contracting their 
credit and currency to meet the varying needs of business. Banking reform, then, 
means the establishment of such a market through the development of a central 
banking organization which will at all times stand behind the banking world, and 
through it safeguard the interests of the merchants and farmers. 

As farming in the United States is now conducted upon a large scale and is a 
business enterprise, proper extension of credit is entirely justified and should and 
must have the support of any central banking organization that may be established. 

Properly speaking, agricultural credit may be divided into three classes: 

First, agricultural-commercial credits, that are acceptable by banks because 
paid at maturity and which represent value already created. 

Second, that class of paper whose payment is not so certain and which it is de- 
sired to give the quality of commercial credit through some principle of co-operation. 

Third, credits that are based upon mortgages and available for general invest- 
ment, more particularly through the co-operative principle of bond issues. 

From the standpoint of our present problem in the United States the farmer 
needs the same help as the merchant and manufacturer, in that his credits, of a 
strictly liquid type, may be freely taken by the banks of the country and he may 
have the added credit and currency which the volume of his business and his respon- 
sibility warrant. The proper expansion and contraction of the credits for all this 
business necessarily can only be made possible by the development of the principle 
of central reserves and the uniform rate of discount. 

The fear of central control, under law, is the fear of the ignorant mind. It is 
distrust of American manhood and of the management that has made our nation 
great. Money needs and must have direction and guidance. As water, under con- 
trol, flows through the large and the small channels to keep green the growing crops 
of the farm, so should the reserve supply of money be ever ready to flow through the 
channels of currency and credit to promote the prosperity and develop the wealth of 
all the people. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 
CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


VIII. NOTICE OF DISHONOR (Continued). 


§ 9. By Whom Notice of Dishonor May Be Given. 


Notice may be given by or on behalf of holder, or other party ; 
may not be given by stranger; need not be given by notary; 
must be given by party having proper authority; may not be 
given by drawee unless he has accepted. 


§ 10. Notices Given By Agents. 


Notice may be given by an agent in his own name or his prin- 
cipal’s; agent may send notice direct to party to be charged, 
or to his principal, and the latter may then send notices to 
the parties he wishes to hold. 


§ 11. Notice Given by One Party Inures to Benefit of Others. 


Where a notice is given to a party, any person having recourse 
against such party may take advantage thereof. 


§ 9. By Whom Notice of Dishonor May Be Given.—At one time 
it was held that no party could give a valid notice of dishonor unless he 
was the holder of the dishonored instrument at the time. But this doc- 
trine has long been overruled. 

Notice may now be given by the holder or by a person other than the 
holder, acting in the holder’s behalf. Section 161 of the Negotiable In- 
struments Law provides: ‘The notice may be given by or on behalf 
of the holder, or by or on behalf of any party to the instrument who 
might be compelled to pay it to the holder, and who, upon taking it up, 
would have a right to reimbursement from the party to whom the notice 
is given.’’ 

But, the notice must come from a proper party, as the decisions here- 
after referred to will establish. The mere fact that an indorser receives 
a notice of the dishonor of the instrument which he has indorsed will 
not make him liable as indorser, unless the notice comes from a person 
whom the law recognizes as being vested with authority to give notice. 

Thus, a notice of dishonor given by one who is an entire stranger to 
the instrument is not sufficient to charge the party thus notified with 
liability. Lawrence v. Miller, 16 N. Y. 235; First National Bank v. 
Gridley, 112 N. Y. App. Div. 398, 98 N. Y. Supp. 445; Chanvine v. 
Fowler, 3 Wend. (N. Y.) 173. 


It is not necessary to the validity of a notice of dishonor that it be 
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given by a notary. Cramer v. Platt, 37 Mich. 132. But a notice, of 
course,may be given by the notary who presents and protests a bill of ex- 
change. Renick & Peterson v. Robbins, 28 Mo. 339. It was here said: 
‘“A notice given by a mere stranger is a nullity, but the notary who 
presents and protests the bill is regarded, to a certain extent, as the 
agent of the holder, and is authorized, by his character and employment, 
to give notice to ary of the other parties on the bill.’’ 

A firm in Scranton, Pa., executed two promissory notes, payable to 
one Jones, who was a member of the firm. The notes were first indors- 
ed by Jones and then by the firm and, before maturity, were delivered 
to the plaintiff bank. The notes being dishonored at maturity, they 
were protested and notice of protest was served upon the firm. With 
this notice, under a separate cover addressed to Jones in care of the firm, 
was a notice directed to Jones, which the firm was requested to forward 
to him. Beckwith, the other member of the firm, upon receiving the 
notice for Jones, placed it in an envelope and addressed it to Jones at 
the latter’s regular place for receiving mail in the city of New York, 
which was in care of his attorney. It was held that while the firm could 
not give a valid notice to Jones in its own behalf, because of the fact 
that Jones was an accommodation indorser, yet the firm could, and did, 
give valid notice on behalf of the bankas its agent. Trader’s National 
Bank v. Jones, 104 App. Div. 433, 93 N. Y. Supp. 768. 

In Stanton v. Blossom, 14 Mass. 116, it was held that the drawer of 
a bill is entitled to notice, though his funds in the hands of the drawee 
have been attached before it is presented for acceptance. But in sucha 
case a notice given tothe drawer by the drawee cannot avail the holder. 
The notice must come from the holder, or one authorized by him, or 
one liable as indorser. As was said by the court: ‘‘ The drawee who 
refuses to accept is not a party, or chargeable in virtue of a bill, and 
notice from him is in no degree better than from any other stranger.’’ 

But the drawee, who has accepted, may give a notice of dishonor to 
the drawer, which will inure to the benefit of the holder. Brailsford v. 
Williams & Son, 15 Md. 150. The court here quoted the following rule 
from Chitty on Bills, 527: ‘‘It suffices if notice be given, after the bill 
is dishonored, by any person who is a party to the bill, or who would on 
the same being returned to him, and after paying it, be entitled to re- 
quire reimbursement, and such notice will in general inure to the bene- 
fit of all antecedent parties, and render a further notice from any of 
those parties unnecessary, because it makes no difference who gives the 
information, since the object of the notice is that the parties may have 
recourse to the acceptor.’’ ‘‘ This, however,’’ said the court, ‘‘ must 
be taken with the qualification, elsewhere stated, that a stranger to a 
bill cannot give the notice.’’ 

A notice, which does not come from a person properly authorized, is 
invalid. In Cabot Bank v. Warner, 92 Mass. 522, the defendants were 
indorsers of a note which was made by R. C. Searle. It appeared that, 





THE NEGOTIABLE INSTRUMENTS LAW. 1009 


on the day of dishonor, a notary public undertook to notify the defend- 
ants thereof. By mistake the notice to one of the defendants was sign- 
ed ‘‘R. C. Searle, Notary Public.’’ Searle was never a notary and the 
defendant knew that the signature was not in his handwriting. The 
objection to the notice was that it purported to come from nobody hav- 
ing authority to act inthe matter. Professedly the notice was from “‘ R. 
C. Searle, Notary Public.’’ But there was no such notary public. 
Neither was the signature in Searle’s handwriting, nor in the handwrit- 
ing of anyone acting by his authorization. ‘* The failure to forward a 
proper notice was a mere mistake,’’ said the court, “‘ but that may not be 
less fatal to its validity. The notice to an indorser, to be effectual, must 
come from some proper party. This notice came apparently from the 
maker of the note, but really not from him, and was sent without his 
agency or authorized signature.’’ 

An interesting decision showing that a holder cannot take ad- 
vantage of a notice of dishonor, coming from an unauthorized source, 
in an action against an indorser, is the case of Hofrichter v. Enyeart, 
71 Neb. 771, 99 N. W. Rep. 658, 24B.L. J. 29. It here appeared 
that Hofrichter, the payee of a certificate of deposit, indorsed it to the 
order of Enyeart. A few days before maturity the latter, without 
further indorsing it, intrusted it to a certain person for delivery to one 
Stowell, a notary public, for collection, or for demand, protest and 
notice. The certificate never came into the possession of Stowell, but 
was delivered by the messenger to a firm of attorneys in his own 
service. Upon becoming acquainted with this fact Enyeart wrote to 
the attorneys stating that he did not want them to take any steps 
toward the collection of the instrument. But at maturity, from excess 
of caution and for his own protection, a representative of the firm of 
attorneys, presented the instrument and, upon its dishonor because of 
the failure of the bank by which it was issued, protested it and gave 
notice of dishonor in the usual manner. This action was brought by 
the executor of Enyeart against Hofrichter as indorser. Although 
Enyeart had directed the firm of attorneys not to act for him, his 
executor was in the position of trying to take advantage of the notice 
of dishonor which they sent to the indorser. It was held that he had 
no rights under the notice. 

‘‘ The law is settled, without conflict among authorities,’’ said the 
court, ‘‘ that a demand or notice to be effectual to bind an indorser or 
discharge the maker or drawer paying to the person making it must be 
by one having real or ostensible right to receive payment. The notary 
in this instance had neither.’’ 


$10. Notices Given by Agents.— Notice of dishonor may properly 
be given by an agent, and the agent may give the notice in his own 
name. Drexler v. McGlynn, 99 Cal. 143, 33 Pac. Rep. 773. In this 
case the certificate of the notary stated that the note was presented 
and payment was demanded “‘at the request of the Anglo-Californian 
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Bank, Ltd., holder of the original note.’’ But the plaintiff testified that 
he had been the owner of the note from the time it was made up to the 
day of the trial, and the fair import of the evidence was that the note 
had been given to the bank simply for collection. 

The provision of the Negotiable Instruments Law in this regard is 
found in section 162 of the act and reads as follows: ‘‘ Notice of dis- 
honor may be given by an agent either in his own name or in the name 
of the party entitled to give notice, whether that party be his principal 
or not.’’ This provision covers the cases in which the agent sends the 
notice directly to the person to be notified. There are many cases in 
which the agent may not know the addresses of the parties to whom 
notice of dishonor is to be given, as where a note, bearing the indorse- 
ments of persons residing in Chicago, but made by a resident of New 
York, is sent to a New York bank for collection. In such cases, or in 
any case for that matter, the rule is that the bank, or other agent, 
give notice to the principal for whom it acts or to the parties liable, 
as it may see fit. 

As expressed in section 165 of the Negotiable Instruments Law : 
** Where the instrument has been dishonored in the hands of an agent, 
he may either himself give notice to the parties liable thereon or he 
may give notice to his principal. If he give notice to his principal, he 
must do so within the same time as if he were the holder, and the 
principal, upon the receipt of such notice, has himself the same time 
for giving notice as if the agent had been an independent holder.’’ 

In Linn v. Horton, 17 Wis. 151, the rule was thus expressed : 
‘“ For the purpose of receiving and transmitting notices, those who hold 
at the time of protest, and those who indorse as mere agents to collect, 
are regarded as real parties to the bill or note ; the former as holders 
in fact, and the latter as actual indorsers for value.’’ 

The rule is stated in this language in the syllabus to Rosson v. 
Carroll, 90 Tenn. 90: ‘‘ An agent, to whom a negotiable note is in- 
trusted for collection, whether by indorsement or mere delivery, is 
treated in the matter of giving notice of non-payment, as an indorsee 
of the note. He is entitled tothe usual time to notify his principal of 
non-payment, and the principal to the usual time thereafter to notify 
antecedent indorsers. But, if the agent has failed to give notice to 
his principal in due time, the latter is cut off though he may thereafter 
use due diligence in communicating notice to antecedent parties.’’ 

In an early New York case it was decided that an attorney, to whom 
a note was sent for collection, without indorsement, was entitled to one 
day in which to notify his client of the dishonor, and that the client was 
allowed still another day to send notice to his indorser. Farmers’ 
Bank of Bridgeport v. Vail, 21 N. Y. 485. 

The case of Ohio Life Insurance & Trust Co. v. McCague, 18 Ohio 
54, illustrates the working of the rule. The Ohio Life Insurance and 
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Trust Co. commenced this action against McCague as the drawer and 
indorser of a bill of exchange for six thousand dollars. The bill was 
drawn in Cincinnati, payable to the defendant’s order at the office of 
the plaintiff trust company in New York. It was indorsed to the 
order of the trust company and forwarded by the company to its New 
York office for collection, with an indorsement making it payable to 
the order of one Vermilye, the company’s cashier in New York. It 
was protested for non-payment and a notice of protest, directed to the 
defendant was forwarded the next day to Cincinnati office, where it 
was remailed on the day of its receipt to the defendant. 

It was held that this notice of dishonor was sufficient. ‘‘ The most 
stringent rules of the law merchant,’’ said the court, “‘ will require no 
more than this. The whole objection of counsel is based upon the 
fanciful idea that the Ohio Life Insurance and Trust Company, at 
Cincinnati, was embodied in the person of its cashier, Wm. M. Ver- 
milye, in the city of New York; and that it was sending the notice of 
protest from itself in New York to itself in Cincinnati. We are not in- 
clined to indulge in subtleties of this sort, and hold that Mr. Vermilye 
in New York, whether he be called agent or cashier, was employed by 
the holder of the bill in Cincinnati to present the same for payment; 
and, on payment being refused, to return it in due time, with the or- 
dinary notice of protest, to his employer in Cincinnati, whose duty it 
would be to communicate with the other parties to the bill.’’ 

The question came up in peculiar form in the case of West River 
Bank v. Taylor, 34 N. Y. 128. Taylor, the defendant, was the in- 
dorser of a bill of exchange and resided in New York City, where the 
drawee also resided. The bill was dated at Windsor, Vermont, and 
after acceptance, and before maturity, was delivered to the plaintiff, a 
corporation at Jamaica, Vermont. The plaintiff indorsed it to a bank 
in Boston for collection, and that bank indorsed it, also for collection, 
to a bank in New York. The bill was dishonored and the New York 
bank, instead of giving notice to the defendant indorser directly, sent 
a notice for him to the Boston bank, which forwarded it to the plaintiff 
at Jamaica, Vermont. The plaintiff then sent the notice to the de- 
fendant in New York City. 

The question raised was whether the defendant was legally charged 
as indorser. It was held that he was bound by the notice which he 
received, and that the fact that he lived in the same place with the col- 
lecting bank did not alter the situation and make it necessary for that 
bank to send notice to him direct. Although his notice journeyed from 
New York to Boston, from there to Jamaica, Vermont, and then back 
to New York, where the defendant resided, it was sufficient to charge 
him as indorser. ‘‘ The holder,’’ said the court, ‘‘is not bound to 
give notice to anyone but his immediate indorser, and hence the rule 
which was formerly asserted, namely, that the notice must come from 
the holder, is no longer recognized as good law.’’ 
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§ 11. Notice Given by One Party Inures to the Benefit of Others.— 
One party to a negotiable instrument may charge another party with 
liability, where the second party has received proper notice of dishonor, 
although the notice did not come from the first party or anyone acting 
as his agent or in his hehalf. 

In other words, the whole duty of the holder of a dishonored instru- 
ment is discharged by notice to his immediate indorser, and all parties 
to the instrument will be charged if they receive notice in their turn in 
due time from their immediate subsequent indorsers. West River 
Bank v. Taylor, 34.N.Y.128. Inthis case it was said: ‘‘ A notice from 
the holder to all parties inures to the benefit of each party who stands 
behind him on the paper. Thus, if the holder gives due notice to the 
first and second indorsers of a promissory note, the second is entitled 
to recover thereon from the first indorser, on showing that such notice 
ot dishonor was duly given; so, if the holder gives notice to his imme- 
diate indorser, and the notice is in this manner carried back to the 
drawer of the bill, the holder is entitled to bring an action thereon 
against either of the parties that have been duly notified.’’ 

In the case of Linn v. Horton, 17 Wis. 151, it appeared that A made 
his note payable to B, and had it indorsed before delivery by X. B 
indorsed it to C, a banker, for collection, who indorsed it and sent it 
for collection to a bank in Wisconsin at the place of payment. The 
note was dishonored and notices of protest for B, C and X were mailed 
toC. Onthe day the notices were received C delivered to B the notices 
for him and X, and on the same day B mailed to X the notice intended 
for him. This notice was never in fact received by X. It was held 
that X was charged as indorser. Linn v. Horton, 17 Wis. 151. 

In this case it was said: ‘‘ It is an established principle of mercan- 
tile law, that if the holder of a bill or note chooses to rely upon the 
responsibility of his immediate indorser, there is no necessity for his 
giving notice to any previous party ; and if such notice be properly 
given, in due time, by the other parties, it will inure to the benefit of 
the holder, and he may recover thereon against any of them. Thus, 
if the holder notifies the sixth indorser, and he the fifth, and so on to 


the first, the latter will be liable to all the parties. And it is no objec- 
tion to such notice that it is not in fact received so soon by the first or 
any prior indorser, as if it had been transmitted directly by the holder 
or notary, provided it has been seasonably sent by each indorser as he 
receives it.’’ 

This rule is covered by sections 163 and 164 of the Negotiable In- 
struments Law. Section 163 reads as follows: ‘‘ Where notice is given 
by or on behalf of the holder, it inures for the benefit of all subsequent 
holders and all prior parties who have a right of recourse against the 
party to whom it is given.’’ And this is the provision of section 164: 
‘“Where notice is given by or on behalf of a party entitled to give 
notice, it inures for the benefit of the holder and all parties subsequent 
to the party to whom notice is given.’’ 


(To be Continued.) 





This Department embraces al) the mewly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DEPOSITS IN TWO NAMES. 


Wade v. Smith, Supreme Judicial Court of Massachusetts, October 15, 1912. 99 N. E. Rep. 477. 


P deposited money belonging to him in two different accounts, entitled ‘ P, 
payable in case of my death to K” and ‘‘ K, payable in case of her death to P.” P 
and K were father and daughter. P stated that the deposits were intended as a gift 
to K and afterwards delivered the pass books to K, prior to his death. It was held 
that the evidence showed valid gifts in favor of K. 


Action of contract by Minnie A. Wade, executrix, against Kate E. 
Smith. From a refusal to find for plaintiff, plaintiff excepts. Excep- 
tions overruled. 


RucG, C. J, This action at law comes before us on an exception to 
the refusal of a judge of the superior court, who heard the ease without 
a jury, to find in favor of the plaintiff. The only question is whether 
upon construction of all the evidence a finding for the plaintiff was re- 
quired as matter of law. 

The issue is the title to two deposits in a savings bank made by the 
father of the defendant in these forms respectively: ‘‘ Plimpton H. 
Smith. Payable in case of my death to Kate E. Smith,’’ and ‘‘Kate E. 
Smith. Payable in case of her death to Plimpton H. Smith.’’ The de- 
fendant testified, in substance, that these two deposits were made by 
her father out of his money on the same day, and that later on there 
was a conversation in which the father, a friend of his named Porter 
and the defendant participated, when it was said by the father or Mr. 
Porter speaking for him that the money represented by these two de- 
posits was given to the defendant and was to be hers, and that she un- 
derstood the legal title to the two deposits passed to her. The books 
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were seen and examined by the defendant at the time, and subsequent- 
ly both were delivered to the defendant. This evidence was enough to 
show an executed gift. Peck v. Scofield, 186 Mass. 108, 71 N. E. 109; 
‘Bone v. Holmes, 195 Mass. 495, 81 N. E. 290; Scrivens v. North Easton 
Savings Bank, 166 Mass. 255, 44 N. E. 251. It would support a finding 
of delivery with intent to pass title by the donor and acceptance by the 
donee. Bailey v. New Bedford Inst. for Savings, 192 Mass. 564, 569, 
78 N. E. 648, 116 Am. St. Rep. 270. 

Other aspects of the evidence with legitimate inferences would war- 
rant a conclusion that as to the deposit in form; “‘ Plimpton H. Smith. 
Payable in case of my death to Kate E. Smith’’—the delivery of the 
book was subject to the trust that so much of it as was necessary should 
be used by the donee for the support of the donor during his life, and 
that subject to this trust the title passed to the defendant. See Kelley 
v. Snow, 185 Mass. 288, 70 N. E. 89. A finding for the defendant there- 
fore is fully supported by evidence. 

There was evidence from which a conclusion adverse to the claims of 
the defendant might have been drawn. But the witnesses were seen 
and heard in the superior court, and it follows from what has been said 
that there is no ground to reverse his finding. 

Exceptions overruled. 


INSOLVENCY OF BANK IN WHICH CHECKS ARE DE- 
POSITED FOR COLLECTION. 


Goshorn v. Murray, United States District Court, W. D. Pennsylvania, July 19, 1912. 197 Fed. 
Rep. 407. 


The complainant deposited a number of checks, representing taxes belonging 
to the city of Pittsburgh, in the Cosmopolitan National Bank. There was no agree- 
ment or understanding that the complainant might draw against the deposit until 
the checks were collected. The bank became insolvent after the checks had been 
collected by correspondent banks, and the amounts were paid over to the receiver. 
It was held that the bank did net become the owner of the checks, but was merely 
the agent to collect for the complainant and that the complainant was entitled to 
collect the proceeds as a trust fund from the receiver. 


In Equity. Suit by L. R. Goshorn against Charles C. Murray, re- 
ceiver of the Cosmopolitan National Bank. On final hearing. Decree 
for complainant. 


Younec, District Judge. This is a final hearing upon a bill in equity 
filed by L. R. Goshorn against Charles C. Murray, receiver of the Cosmo- 
politan National Bank, alleging that complainant was collector of delin- 
quent taxes for city of Pittsburgh, and that on September 3, 1908, there 


Nore.— For other decisions see BankinG Law JournaL Digest, § 124. 
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came into his possession certain checks and vouchers payable to him for 
taxes, which he deposited on that day with the Cosmopolitan National 
Bank, aggregating $96,747.27, and which said checks and vouchers 
were the same day forwarded for collection by said bank to the Third 
National Bank of Philadelphia to the amount of $50,363.17, and to the 
Southwark National Bank of Philadelphia to the amount of $46,384.10 ; 
that on the 4th or 5th of September all of said checks and vouchers were 
paid to the said Third National Bank and Southwark National Bank, and 
the proceeds thereof credited to the Cosmopolitan National Bank ; that 
at the time of said deposit by complainant the Cosmopolitan National 
Bank was insolvent within the knowledge of its directors and officers, 
but its insolvency was not known to complainant; that on Septem- 
ber 5th, or prior thereto, the Comptroller of the Treasury appointed 
Robert Lyons receiver of said Cosmopolitan National Bank, who took 
possession of said bank and its assets on September 5th, and no business 
was transacted by said bank on September 5th or thereafter; that the 
proceeds of said checks and vouchers collected by said Third National 
Bank to the amount of $50,363.17 were paid subsequent to September 
5th to said receiver, and the proceeds of the checks and vouchers col- 
lected by said Southwark National Bank to the amount of $36,384.10 
were paid subsequent to September 5th to said receiver, and, together, 
increased ihe funds in hands of said receiver by the sum of $96,747.27. 
The prayer of the bili is that the receiver be ordered to pay the com- 
plainant said sum of $96,747.27 and for general relief. 

The evidence in this case clearly establishes these facts: 

First. The complainant deposited on September 3, 1908, with the 
Cosmopolitan National Bank checks and vouchers given to him in pay- 
ment of taxes to the amount of $96,747.27 by delivering said checks and 
vouchers over the counter of the bank to the Bank’s receiving teller with 
his, complainant’s, indorsement in blank upon them. 

Second. That upon the deposit of the checks and vouchers the gen- 
eral deposit account of the complainant as L. R. Goshorn, collector, was 
credited with the amount of said checks and vouchers on the books of 
the bank. 

Third. That the custom between complainant and the Cosmopolitan 
National Bank was for complainant todraw checks against his account on 
the 20th or 21st of each month, and never exceeding the balance shown 
by the books of the bank one or two days before the date of the draft. 

Fourth. That on September 3d of the checks and vouchers deposited 
by complainant there was forwarded to the Third National Bank of Phil- 
adelphia for collection $50,363.17 and to the Southwark National Bank 
of Philadelphia for collection $46,384.10. 

Fifth. That on September 4th the Third National Bank and the 
Southwark National Bank of Philadelphia received the checks and 
vouchers, collected the same from the payees thereof, and credited the 
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checks and vouchers or the proceeds thereof, respectively, to the general 
deposit account of the Cosmopolitan National Bank. 

Sixth. That the Cosmopolitan National Bank did not open for busi- 
ness on September 5th, the National Bank examiner being in charge, and 
on the same day the receiver was appointed by the Comptroller of the 
Treasury. 

Seventh. That the Third National Bank and the Southwark National 
Bank of Philadelphia did not remit the amount of their collections of 
the complainant’s checks and vouchers to the Cosmopolitan National 
Bank, nor inform that bank that the collection had been made and 
credit given. 

Eight. That some time after September 5th the Third National Bank 
and the Southwark National Bank of Philadelphia transmitted to the re- 
ceiver the amounts of money collected by them on the complainant’s 
checks and vouchers amounting to $95,525.33 as the direct proceeds of 
these collections. 

Ninth. The complainant has received on account of this sum from 
the receiver dividends to the amount of 85 per cent., leaving a balance 
of $14,328.30. 

Tenth. That the Cosmopolitan National Bank was insolvent at the 
time the deposits were made by the complainant. 

Eleventh. That the directors of the Cosmopolitan National Bank 
did not know that the bank was irretrievably insolvent at the time the 
deposit was made by complainant. 

Twelfth. Richardson, the cashier of the bank, and the other officers 
did not know at the time the deposit was made, that the Cosmopolitan 
National Bank was irretrievably insolvent. 

Under these facts the first question which arises is, What was the 
relation of the Cosmopolitan National Bank to the complainant? (a) 
Was it that of principal and agent, or (b) that of debtor and creditor? 
We think the true rule as to the deposit of checks and drafts by a de- 
positor as distinguished from money is laid down in Beal v. City of Somer- 
ville, 50 Fed. 647, 649, 1 C. C. A. 598, 604 (17 L. R. A. 291), in this 
language by Judge Putnam: 

‘“The transaction was primarily a deposit of the checks, with, second- 
arily a duty to be performed concerning them by the Maverick Nation- 
al Bank. The fact that the checks were expressly indorsed, ‘ For De- 
posit,’ does not change the nature of what occurred in this instance, as 
there are no intervening equities, although it emphasizes it. The pay- 
ing of actual money by a customer into a bank of deposit does not create 
a bailment, because, by the settled custom, recognized by the Supreme 
Court of the United States, the House of Lords, and numerous other 
courts, the bank is authorized to mingle the money at once with its gen- 
eral fund, creating immediately the relation of debtor and creditor, sub- 
ject by further custom to draft in the usual course of business. But, 
with reference to the checks claimed by the city of Somerville, the 
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word by which the transaction is ordinarily described may conveniently 
have, and therefore should have, its full natural force and meaning. A 
mere deposit would only require a bank to keep; but a usage requiring 
the Maverick to do in this case something more has continued so long, 
and is so notorious and universal, that the law can take judicial notice 
of it, and it happens that its terms and limitations cannot be mistaken. 
The bank must use due diligence to collect; and, as collections are 
completed, the bank no longer holds the avails as bailee, but is authoriz- 
ed to mingle them with its other funds, and thus constitute itself a debt- 
or. This, of course, makes the entire transaction something more than 
a mere deposit, in any proper sense ; but this word well gives color to 
all that follows and converts all that is done between the customer and 
the bank to and including the actual turning of the checks into money, 
into locatio operis, according to its meaning as explained by Judge Story 
in his work on Bailments, c. 6, art. 2. Aside from the right of the bank 
to constitute itself a debtor from the time the checks are converted into 
cash, or its equivalent, instead of a mere trustee or agent, no qualifica- 
tion of the strict legal relations created by a bailment is deducible from 
the general nature of the transaction, the terms in which it is express- 
ed, or the settled custom, or is shown by the appellant. It rests on the 
appellant to support affirmatively his claim to such departure from 
the ordinary rules which the law applies to a deposit or other bailment, 
as is covered by his proposition that the bank from the instant of the de- 
posit became a debtor for the amount of the checks, or their general owner, 
either with or without a right of return in the event of inability to collect. 
Such a position would reverse all the principles applicable to the simple 
transaction of a deposit, or other bailment, and cannot be sustained ex- 
cept by evidence of a special agreement, or of such practice or custom 
as would be equivalent thereto. If appellant showed that the city had 
a legal right to draw against the checks from the instant of their deposit, 
so absolute that the bank could not lawfully suspend it by notice or other- 
wise pending their collection, this would tend to support his position 
throughout.’’ 

To the same effect is St. Louis, etc., Railway Co. v. Johnston, 133 
U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 683. In Morris on Banks, § 586, 
the rule is thus stated: 

‘“ When the customer deposits a check on another bank without any 
special contract, the property remains in him, and the bank is his 
agent until it has notice that the correspondent bank has received the 
money and credited it.’’ 

We have carefully examined all the cases presented to us by the re- 
spective counsel, and concluded that the weight of authority establishes 
this as the true rule: That, in the absence of a special contract, the 
property in checks or drafts on depositories other than the one in which 
the deposit is made by the owner of the checks and drafts remains in 
such owner until collection is made, credit entered and notice given of 
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such credit to the depository receiving such checks or drafts from the 
owner. Under this rule, it becomes a question of fact rather than of 
law for the court. St. Louis, etc., Railway Co. v. Johnston, supra. 
As we have found the facts, there can be no question of how to ap- 
ply the rule. The deposit was made in the Cosmopolitan National Bank 
by the complainant as owner of the checks and vouchers on September 
3d and credit given to the complainant in his general deposit account on 
the same day. The checks and vouchers were forwarded on September 
3d to the Philadelphia banks for collection. They were received on 
September 4th, and the same day credited to the general deposit ac- 
count of the Cosmopolitan National Bank. On September 5th the bank 
was not open. The receiver was in charge. The fact that the checks 
and vouchers were indorsed in blank does not affect the case, nor alter 
the rule that there must be evidence showing that the deposit was in- 
tended to be a deposit of money, with the right to check against the same, 
and perhaps without the right of the depository to charge back uncol- 
lected checks or vouchers. Beal v. City of Somerville, supra. There 
was no such evidence in this case on the part of the receiver. Nothing 
was said either by the complainant or the servant of the bank receiving 
the deposit at the time of the deposit. The inferences from the evi- 
dence are that it was the practice between the complainant and the bank 
for the complainant to make such deposits, and not to check upon his 
account, except on the 20th or 21st of the month, and then only against 
the balance shown by the books one or two days before the presentation 
of the check. It also appears from the evidence that the Cosmopolitan 
National Bank had a right to charge back checks and drafts which were 
not on the Cosmopolitan National Bank, if the same were not collected. 
The evidence also shows, as shown by Exhibits 5 and 6, that these 
checks and vouchers were sent with a letter containing these words, 
‘“Herewith we hand you for collection,’’ and enumerating the items 
sent. All these are perhaps slight circumstances tending to show that 
the checks and vouchers were received for collection only and not asa 
deposit only, but, taken with the fact that there was no testimony tend- 
ing in the slightest degree to show that the checks and vouchers were 
received as a deposit of money, the conclusion cannot be avoided that 
the deposit was for collection and that the Cosmopolitan National Bank 
was the agent for their collection, and that the relation of debtor and 
creditor did not obtain between the Cosmopolitan National Bank and 
the complainant. The Cosmopolitan National Bank then was the agent 
for the complainant to make the collection, and this relation would con- 
tinue until the money was collected upon the checks and vouchers and 
mingled with the funds of the bank. This could not occur until the 
collection was made and the credit given to the forwarding bank and 
notice thereof given to that bank. Until such time, the proceeds of the 
collection were not available for drafts by the Cosmopolitan National 
Bank, and could not be regarded as being part of the funds of that bank. 
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The evidence in this case establishes that no drafts were made upon this 
account during September 3d or 4th, that the collections were made by 
the Philadelphia banks on the 4th, and on the 4th credited to the Cos- 
mopolitan National Bank, but whether this credit was made by the Phila- 
delphia banks on the receipt of the checks and vouchers before collec- 
tion, or after collection of them, does not appear. But the crediting of 
them was not sufficient to terminate the agency and establish the rela- 
tion of debtor and creditor. As we have argued, it is the passing of the 
proceeds of collection into the general funds of the bank that establishes 
that relation. Therefore the further requisite was that the forwarding 
bank should have notice of the collection so as to make the proceeds 
available, or that the proceeds should be remitted by the collecting bank 
and received by the forwarding bank. The evidence does not show 
that either notice was given or remittance made. The collection was 
made on the 4th, and that was the last day the bank was open. The 
agency continued during September 4th, and on the 5th the bank could 
not receive either notice or remittance, could not terminate its agency, 
because it was in the hands of a receiver. There never was, so far as 
the evidence shows, any commingling of the proceeds of collection with 
the funds of the bank, and this to my mind is the test of the termination 
of the agency and the establishing of the relation of debtor and creditor 
between the Cosmospolitan National Bank and the complainant. The 
evidence shows that the Philadelphia banks transmitted to the receiver 
the proceeds of the collection of complainant’s checks and vouchers ; 
that they are clearly to the amount of $95,525.33, the proceeds of com- 
plainant’s checks and vouchers, clearly distinguishable from the other 
moneys of the Cosmopolitan National Bank and definitely ear-marked as 
complainant’s money, andare therefore now held by the present receiver, 
Charles C. Murray, successor to Robert Lyons, as custodian, the same 
having been received by Lyons, receiver for the Cosmopolitan National 
Bank as agent for the complainant. There is no equity in this money 
in any other person, and, having been clearly identified, it must go to 
the complainant. 

We conclude that the complainant is entitled to have from the re- 
ceiver of the bank the remainder of the proceeds of the checks and vou- 
chers deposited by him with the Cosmopolitan National Bank as his agent 
for collection on September 3, 1908, and now in the custody of Charles 
C. Murray as receiver, being the sum of $14,328.30, and that at the time 
of said deposit on September 3, 1908, the Cosmopolitan National Bank 
was insolvent, but that the officers and directors of the bank did not 
have knowledge that it was hopelessly and irretrievably insolvent, and 
that the officers and directors of the bank were not guilty of fraud in re- 
ceiving or allowing to be received by the bank’s employes the deposit 
of checks and vouchers,made by the complainant on September 3, 1908. 

Let a decree in acordance with this opinion be drawn and presented 
to the court. 
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NOTE TRANSFERRED FOR ONE-THIRD OF ITS FACE 
VALUE. 


Ham v. Merritt, Court of Appeals of Kentucky, Oct. 16, 1912. 149 S. W. Rep. 1131. 


The fact that the purchaser of a negotiable note paid but one-third of its face 
value therefor is not sufficient evidence that the purchaser is not a holder in due course. 
The defense of fraud was here held-not good against the purchaser. 


Action by E. C. Ham against Eva Merritt. Judgment for defend- 
ant, and plaintiff appeals. Reversed and remanded. 


Hopson, C. J. On November 21, 1910, Mrs. Eva Merritt executed 
her note for $300 to the Southern Hospital Association, payable Janu- 
ary 20,1911. The association assigned the note, before maturity, to 
Asa Bunson, and he sold it to E. C. Ham, who brought this suit against 
Mrs. Merritt torecover upon it. She filed an answer in which she plead- 
ed, in effect, that the note was obtained from her by fraud, but Ham 
pleaded he was a holder in due course and without notice which was de- 
nied by her. On a final submission of the case Ham’s petition was dis- 
missed, and he appeals. 

Mrs. Merritt executed the note to one N. H. Vaughan, who was a 
representative of the association, selling his stock. Her testimony is 
sufficient to show that the note was obtained from her by fraud, and, 
although Vaughan testifies to a different version of the transaction, we 
must accept her version of it as the circuit court did this; so the only 
question here is whether Ham is a bona fide purchaser, without notice. 
Ham and Brunson both testified, in substance, that Brunson had to have 
$100, and that he finally sold the note to Ham for $100 in order to get 
this amount of money. The evidence is clear and conclusive that Ham, 
in fact, paid Brunson $100 for the note, and there is an entire want of 
any other evidence to show that he had notice of any infirmity in the 
note, except the fact that Brunson sold it for $100. Brunson and Ham 
both lived in Tennessee and neither knew Mrs. Merritt. While the fact 
that the note was sold for so small an amount might, with some other 
evidence, be of great weight, standing alone, it is not sufficient to show 
that Ham is not a bona fide purchaser. 

Section 56 of the Negotiable Instrument Act (Laws 1904, c. 102) is 
as follows: ‘To constitute notice of an infirmity in the instrument or 
deféct is the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity or de- 
fect, or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ Under this statute the mere fact that the pur- 
chaser takes the note at a large discount is not sufficient, standing alone, 
to deprive him of its protection. Bothwell v. Corum, 135 Ky. 766, 
123 S. W. 291; Jett v. Standafer, 143 Ky. 787. 137 S. W. 513; 7 Cyc. 
930; Montgomery v. Bank, 16 Ky. Law Rep. 445; Am. & Eng. Ency. 
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283. The assignment of the note by the secretary and treasurer of the 
company, in payment of a debt of the company, has not been complained 
of by it and is prima facie valid. It will not be presumed, in the absence 
of any evidence, that he acted without authority. 

It is true the company was not authorized to do business until a cer- 
tain amount of its stock had been subscribed, but, when it sold stock and 
took a note therefor, it was authorized to sell the note, for only in this 
way could it get money to carry on business, where it sold the stock on 
time. There being an entire want of evidence to show that Ham had 
notice of any infirmity in the note, the judgment dismissing his petition 
was unauthorized. Cincinnati, etc. R. R. Co. v. Hansford, 125 Ky. 37, 
100 S. W. 251, 30 Ky. Law Rep. 1105. 

Judgment reversed, and cause remanded for a new trial. 


GIFT OF DEPOSIT. 


Stratton v. Athol Savings Bank, Supreme Judicial Court of Maseachueettse, October 16, 1912. 99 N.E. 
Rep. 454. 


Where a depositor delivered the pass book and an order to her attorney, to be 
delivered to the plaintiff upon the depositor’s death, but subject to revocation in the 
meantime, there was held to be no gift causa mortis, or otherwise, in favor of the 
plaintiff. 


Action by Clarence W. Stratton, administrator, against the Athol 
Savings Bank; A. Louie Taft, claimant. Claimant excepts to the find- 
ing. Exceptions overruled. 


HAMMOND, J. The first contention of the claimant is that there was 
a donatio mortis causa of this bank book to him. In the case of a gift 
mortis causa as well as in that of a gift inter vivos a delivery to the 
donee or to some one for him during the lifetime of the donor is neces- 
sary to the validity of the gift. The gift ‘‘ must be completely executed 
precisely as required in the case of gifts inter vivos, subject to be divest- 
ed by the happening of any of the conditions subsequent; that is, upon 
actual revocation by the donor, or by the donor’s surviving the appre- 
hended peril, or outliving the donee, or by the occurrence of a deficiency 
of assets necessary to pay the debts of the deceased donor. These con- 
ditions are the only qualifications that distinguish gifts mortis causa and 
inter vivos. On the other hand, if the gift does not take effect as an 
executed and complete transfer to thedonee of possession and title, either 
legal or equitable, during the lifetime of the donor, it is a testamentary 
disposition, good only if made and proved as a will.’’ Matthews, J., 
in Basket v. Hassell, 107 U. S. 602, 609, 2 Sup. Ct. 415, 418 (27 L. 
Ed. 500). While the delivery may be made by the donor to some one for 
the donee, and in such case is good even although the thing given is 
not transmitted to the donee until after the death of the donor, still the 
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delivery must be such as to transfer the title during the lifetime of the 
donor, a title defeasible, it is true, but complete in the donee until so 
defeated, the only difference in this respect between a gift inter vivos 
and a gift mortis causa being that the former is indefeasible while the 
latter is defeasible. Duryea v. Harvey, 183 Mass. 429, 67 N. E. 351, 
and authorities therein cited. 

Was there such a delivery? The Judge before whom without a jury 
the case was tried has found that Mrs. Taft did not intend that the 
order and bank book should be delivered to the donee Taft during her 
lifetime, and further found that Whitney held both the order and bank 
book as her attorney and representative during her lifetime and subject 
to her orders, and that there was no delivery to the donee or to any one 
for him and that no title or possession passed to the donee during the 
lifetime of the donor. The finding that the order and book were held 
by Whitney subject to her order, when taken in connection with the 
finding that he held them as her attorney, must be taken to mean not 
that he held them subject only to the general right of revocation of a 
gift completed by delivery, but subject to every order which the donor 
might give him with reference to them as her own property. In other 
words she had not lost her control over it as the general owner. 

The claimant insists that these findings are not warranted by the 
evidence. But this position seems untenable. The judge had the wit- 
nesses before him, and in view of the statements made by Whitney in 
the two letters written by him and of his testimony on cross-examina- 
tion as to the conversation and as to those letters, he may have come to 
the conclusion that the statement made by Whitney in his direct examina- 
tion as to the precise language used by Mrs. Taft was not in all respects 
accurate, that Whitney understood from the language actually used that 
he was to hold the order and book as her agent and not as the agent of 
the donee and that such also was the understanding of Mrs. Taft. Upon 
the whole evidence the question of delivery was one of fact and the find- 
ings upon that part of the case must stand. 

The second contention of the claimant is that there was a complete 
assignment of the book. But here, as elsewhere in the case, there was 
no completion by delivery. The written paper was still held by Whit- 
ney undelivered and under the full control of the assignor. There was 
no executed contract. 

Upon the foregoing findings the court properly refused to rule as 
requested by the claimant, and rightly ruled, as requested by the plain- 
tiff, that the claimant could not prevail. The case differs materially 
from Pierce v. Boston Five Cents Savings Bank, 129 Mass. 425, 37 Am. 
Rep. 371, cited by the defendant. 

The exceptions as to the admission and rejection of evidence were 
not argued by the claimant, and in view of their nature we consider 
them waived. 

Exceptions overruled. 
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PAYMENT OF DEPOSIT ON UNAUTHORIZED CHECKS. 


Crab v. Citizens’ State Bank, Supreme Court of Idaho, August 31, 1912. 126 Pac. Rep. 520. 


The plaintiff was a depositor in the defendant bank and was president of a cor- 
poration, which had an account in the bank. He authorized his agent to sign his 
name to checks against the corporation account. When this account was exhausted 
the bank paid checks signed by the agent out of the plaintiff's individual account. It 
was held that the bank was liable to the plaintiff for the amount thus paid out of the 
plaintiff's individual account. 


Action by Henry Crab against the Citizens’ State Bank. From 
a judgment for defendant, plaintiff appeals. Reversed, and new 
trial granted. 

This action was brought by the plaintiff in the court below to re- 
cover $561.06 as a balance due on the deposit that the plaintiff had 
with the defendant bank. Plaintiff was the president and general 
manager of the Atlanta Mercantile Company, a corporation, and had 
been such officer since the organization of the corporation. This 
corporation was engaged in the mercantile business at Atlanta, in 
Elmorecounty. The appellant owned the controlling interest in the 
corporation. The company had been doingits banking business with 
the defenijant bank, and appellant had also been doing an individual 
banking business with the same institution. He was carrying the 
two accounts in the bank. About the Ist of January, 1908, the ap- 
pellant, as president and general manager of the Atlanta Mercantile 
Company and acting for such company, entered into a written con- 
tract with one William Brothers, whereby it was agreed that Brothers 
should take the management and control of the corporation and con- 
duct its business, and devote his sole time and attention to the busi- 
ness and affairs of the corporation, and maintain its assets at the 
value then invoiced at $13,738, and that for his services he should 
have one-half the net profits of the corporation. Appellant there- 
upon left for California, and did not return until some time in the 
following April. When appellant left, he had a personal and indivi- 
dual account with the respondent bank, and the corporation also had 
an account at the same bank. Brothers issued checks from time to 
time in the course of his business, which were paid by the bank. 
The first checks issued seem to have been on the printed form made 
specifically for the Atlanta Mercantile Company, with the company’s 
name already printed on the checks, ready for the signature of the 
president or manager. In issuing these checks Brothers signed ap- 
pellant’s name, but made no attempt to imitate the signature of ap- 
pellant, and the bank at all the times knew that the signature was 
not made by appellant Crab, but was written by Brothers. After 
this form of check was exhausted, Brothers began using the ordinary 


Nove:—For similar decisions see BANKING Law JouRNAL Digest, § 166. 
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check, to which he did not sign the Atlanta Mercantile Company’s 
name, but simply signed the name of Henry Crab. These checks 
were still paid, and charged to the Atlanta Mercantile Company ac- 
count. Later on, that account apparently ran low, and the bank paid 
some $600 worth of these checks, and charged them to the individual 
account of Crab. Inthe meanwhile, Crab was in California, and was 
checking against his personal account, until he had reduced it to the 
sum of $561.06. 

Brothers testifies that he was at the bank at one time, and told 
the cashier that he must not pay any of the checks which he (Brothers) © 
issued out of Crab’s individual account, for the reason that he had 
no authority to check against that account. The written contract 
between the parties gave Brothers no authority to check on Crab’s 
account, and was not an agreement or contract between Crab and 
Brothers, but rather between the corporation and Brothers. This 
agreement, however, says nothing about the signing of names or 
issuing of checks for any purpose or on any account. Brothers says 
he understood he had full authority to do any business in Crab’s name, 
although he told the bank that he had no authority to check on Crab’s 
personal account. Brothers testifies that, immediately after Crab re- 
turned from California, he told him that some checks had been is- 
sued against hisindividual account. It is quite clear, however, from 
the record, that Crab did not discover that his individual account 
was overchecked until after he came to Boise and had issued a check 
and sent it to Mountain Home, and the check had been presented and 
refused payment. He then returned to Mountain Home and Atlan- 
ta, and he and Brothers went over the account to discover what had 
become of his individual deposit. 

The court gave the following instructions, to which appellant ob- 
jected and accepted: 

**(6) If you find from the evidence that the plaintiff in this case 
deposited with the defendant bank in the name of Henry Crab the 
sum of $2,828.25, and that $561.06 of that account was paid out upon 
checks issued in the name of Henry Crab, but in fact signed by 
William Brothers, and that the proceeds of said checks paid claims 
against the Atlanta Mercantile Company, of which Henry Crab was 
president and general manager and had the power to check against 
this account, and you further find that the said Henry Crab discover- 
ed that the said checks had been charged up against his account 
which were in payment of the Atlanta Mercantile Company's claims 
and that after learning of it he had the power and ability to issue 
checks against the Atlanta Mercantile Company’s account to replace 
this an>unt, but fa‘led and neglected to do so, that such failure and 
neglect would release the defendant bank from any further obliga- 
tion, and he would be unable to recover in this action. 

‘*(7) I€ you find from the evidence that the $561.06 on which this 
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suit is brought was in fact paid out of the Henry Crab account by 
the bank on checks signed in the name of Henry Crab, but by his 
manager, and you further find that said manager was not authorized 
to sign the name of Henry Crab to checks on his individual account, 
but if you further find that the said Henry Crab discovered that 
these checks had been signed by Brothers, and at the time he did so 
learn he had money in the Atlanta Mercantile Company account, it 
was his duty to check back from the company account to his own, in- 
stead of holding the bank in damages. It is a depositor’s duty to do 
allin his power to save the bank harmless, where money has been paid 
on unauthorized checks. 

‘*(8) In this case the bank admits that plaintiff deposited with it 
$2,828.25, and claims that it had paid the said sum, and $63.36 more, 
back to Mr. Crab, either directly, on his own signed checks or on 
checks signed in his name by his manager, and for the use and bene- 
fitof Mr. Crab, and if you find that it was so paid back you should 
find for the defendant.” 


Aitsuir, J. (after stating the facts as above.) It is clear that Broth- 
ers had no authority to check against appellant’s private account, 
and it is equally clear that the bank knew appellant’s name had been 
signed to the checks by Brothers, and that these checks were in fact 
intended to be drawn against the account of the Atlanta Mercan- 


tile Company. 

The principle of law contended for by respondent and supported 
by Leather Manufacturers’ Nat. Bank v. Morgan, 117 U. S. 96, 6 
Sup. Ct. 657, 29 L. Ed. 811, First National Bank of Birmingham v. 
Allen, 100 Ala. 476, 14 South. 335, 27 L. R. A. 526, 46 Am. St. Rep. 
80, National Bankof Commerce v. Tacoma Mill Co. 182 Fed. 1, 104 
C. C. A. 441, Myers v. Southwestern National Bank, 193 Pa. 1, 44 
Atl. 280, 74 Am. St. Rep. 672, and 5 A. & E. Ency. Law, 1068, isnot 
applicable to the facts of this case. No element of laches is shown 
here, and no grounds appear for invoking the doctrine of estoppel 
against appellant. 2 Morse on Banking, § 472. The bank already 
had notice that these checks should not be paid from Crab’s account. 
On the other hand, Crab appears to have notified the bank as soon 
as the bank declined to pay his personal checks and notified him 
that his private account was overdrawn. 

The relation existing between a bank and its depositor is that of 
debtor and creditor (State v. Thum, 6 Idaho, 323, 55 Atl. 858, Morse 
on Banking, § 289), and before a bank can charge the account of its 
depositor with a check drawn by some one else, it must show auth- 
ority or ratification from the depositor. 

Instructions 6, 7, and 8 were erroneous, and not applicable to the 
facts of this case. They undoubtedly misled the jury, to the pre- 
judice of appellant. 
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The judgment is reversed, and a new trial is granted. Costs 
awarded in favor of appellant. 

Stewart, C. J. (concurs). 

Sut.ivan, J. (dissenting). I dissent from the conclusion reach- 
ed by the majority of the court. 

A depositor owes a duty to the bank to immediately report to it 
any payment of forged or otherwise illegally drawn checks, so that 
the bank may take such steps as are necessary to protect itself and 
recover the money, and a failure to do so is a waiver by the deposi- 
tor of his claim against the bank. Cunningham v. First National 
Bank, 219 Pa. 310, 68 Atl. 731, 123 Am. St. Rep. 657; Brown v. 
Lynchburg National Bank, 109 Va. 530, 64 S. E. 950, 17 Ann. Cas. 
119; Israel v. State Nat. Bank of New Orleans, 124 La. 885, 50 South. 
783. In 5 Am. & Eng. Ency. of Law, p. 1068, itis stated: ‘‘Although 
free from blame in the first instance, the drawer may by his subse- 
quent acts so ratify or acquiesce in the forgery, or so mislead the 
bank, as to relieve the bank of all liability.” And at page 1069 it is 
stated: ‘‘If the party fails to act promptly in giving notice of the 
forgery after the discovery of the same, to the injury of parties en- 
titled to notice, he will be prevented from recovering the damage 
shown to have been actually incurred.” 

These cases refer to forged checks, and it is contended that the 
checks in question were not forged, and for that reason said cases 
are not applicable. But I cannot understand why any different rule 
should apply to checks drawn as the checks in question were, than to 
a forged check, as reasonable diligence is required as well in the one 
case asin the other. It is conceded that Brothers issued said checks 
without authority. Forged checks are always issued without author- 
ity. The principle suggested is based upon the general law govern- 
ing all business, to the effect that, where a mistake or error occurs 
in dealings between parties, it is the duty of any party injured by 
such mistake, or even wrongdoing, to do everything in his power to 
mitigate and prevent any and all damage which might result from 
it to others. So, when Crab’s attention was called to the fact by 
Brothers himself, that Brothers had drawn certain checks against 
Crab’s private account in payment of said corporation’s debts that 
should have been charged against the company account, it was the 
duty cf Crab to so conduct himself as to protect the bank and him- 
self, if possible. The evidence clearly shows that he could have 
protected himself and the bank, too. There was plenty of money in 
the company account to have replaced the money drawn from 
Crab’s private account. Crab had full control of the company ac- 
count, and had the right to check against it and repay his private 
account, thus preventing any damage to himself,and the law,equity, 
and good conscience required him to do so. The record clearly 
shows that Crab is anxious, ready, and willing to make the bank or 
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Brothers pay the $561.06 of debts of a corporation practically owned 
by Crab, of which corporation he holds and owns at least 25-28 of 
the stock. He seeks to beat the bank upon the mere technicality 
that Brothers had, through mistake or without authority, drawn 
checks upon the private account of Crab in payment of the company’s 
debts. I fail to observe, under the facts of this case, where there 
is any equity or justice in permitting Crab to reap the benefit of a 
mistake, the complete remedy for which he had in his own hands, 
and had he pursued that remedy the bank would have been saved 
harmless, and Crab’s private account restored to all the cash drawn 
out and applied in payment of his corporation’s debts. 

Tae jury arrived at a correct verdict, and the judgment ought to 
be sustained. 


BONA FIDE HOLDER OF CERTIFICATE OF DEPOSIT 
TRANSFERRED IN GAMBLING TRANSACTION. 


Kushner v. Abbott, Supreme Court of lowa, Oct. 16,1912. 137 N.W. Rep. 913. 


The payee of a certificate of deposit indorsed it in blank and delivered it to the 
operator of a gambling house, in order to raise money with which to play. The cer- 
tificate was transferred to a bank without notice of any irregularity in the previous 
transfer of the instrument. It was held that the bank got good title to the certifi- 
cate asa holderin due course under the Negotiable Instruments Law. 


Action in equity to determine the right of plaintiff to a certifi- 
cate of deposit issued to him by the Commercial National Bank of 
Cedar Rapids, and now held by the First National Bank of Iowa 
City as indorsee for value without notice and in due course. The 
Commercial National Bank paid the amount of the certificate into 
court, and the decree of the lower court was that the First National 
Bank was entitled tothe money. The plaintiff appeals. Affirmed. 


McLain, C. J. Itappears without controversy in the record that 
plaintiff, a resident of Cedar Rapids, the holder of a certificate of 
deposit in the Commercial National Bank of that city, was induced 
by the defendant to visit the gambling house of the latter in lowa 
City and engage in the playing of poker, in the course of which 
play the plaintiff lost about $58, which was all the money he had 
with him. Thereupon the defendant solicited plaintiff to engage in 
further games, offering to take his check, but plaintiff proposed to 
procure, if he could, the money on his certificate, and thereupon in- 
dorsed the certificate in blank and delivered it either to defendant 
or to one Dehner, who was defendant’s employe in the gambling 
house. Another citizen of Cedar Rapids who was present in the 
house identified plaintiff as the person to whom the certificate was 
payable. Plaintiff’s testimony was that, having delivered the cer- 
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tificate to defendant, he was furnished chips with which tocontinue 
playing during the night, and, when the play was discontinued 
about half past 6 o’clock in the morning, defendant gave plaintiff 
$45 as the balance coming to him out of his certificate. Dehner tes- 
tified, however, that plaintiff solicited him to procure cash for the 
certificate, which Dehner did by going out and getting some money 
fromian outsider, whereupon he delivered to the plaintiff $175 in 
cash, out of which plaintiff then bought chips from time to time in 
the progress of the game. The man who had identified plaintiff 
testifying as a witness corroborated Dehner in the statement that 
the money was delivered to plaintiff before the game was continued. 
On the next morning, Dehner presented the certificate of deposit 
bearing plaintiff’s blank indorsement to the First National Bank of 
Iowa City, asking that the amount thereof be paid to him as holder, 
and at the request of the telier of the bank he added his blank in- 
dorsement to that of the plaintiff, whereupon the certificate was de- 
livered and the amount called for was paid over to him. 

Plaintiff was not the owner of a specific sum of money which the 
Cedar Rapids Bank was holding for him as bailee, but he was the 
owner of a negotiable instrument issued by the Cedar Rapids Bank 
by which it obligated itself to pay to plaintiff or to the rightful holder 
of the instrument the sum of money called for. Mereness v. First 
National Bank, 112 Iowa, 11, 83 N. W. 711, 21 L. R. A. 410, 84 Am. 
St. Rep. 318; Elliott v. Capital City State Bank, 128 lowa, 275, 103 
N. W. 777, 1 L. R. A. (N. S.) 1130, 111 Am. St. Rep. 198. 

The First National Bank of Iowa City became the holder of this 
paper for value before maturity and without notice; for Dehner, be- 
ing in possession of the paper and claiming it as his own, had ap- 
parent title by reasons of the blank indorsement of plaintiff and the 
bank acquired it in due course of business. The suggestion in argu- 
ment, supported by citation of some of our cases, that absence of 
notice of defective title in Dehner, if his title was defective, was not 
sufficiently made out on the part of the bank’s officers, is not sup- 
ported by the record. The officers of the bank as witnesses prac- 
tically admitted that Abbott had the reputation of being engaged in 
gambling, but they denied knowledge of any connection of Dehner 
with Abbott, and it nowhere appears that they had any notice of any 
connection of Abbott with any transaction involving the transfer of 
the certificate of deposit. It is clear that the bank was not charged 
with notice of any irregularity in the previous transfer of the instru- 
ment. Therefore the First National Bank must be protected as 
bona fide holder (see Negotiable Instruments Act, Code Supp. §§ 
3060a 57-3060a 59), unless its title is affected by the statutory provis- 
ion (Code, § 4965) that ‘‘all promises, agreement, notes, bills, bonds 
or other contracts, mortgages or other securities, when the whole or 
any part of the consideration thereof is for money or other valuable 
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thing won or lost, laid, staked or bet, at or upon any game of any 
kind or any wager, are absolutely void and of no effect.”" The cer- 
tificate of deposit itself was not affected by any gambling transac- 
tion, and the case of Alexander v. Hazelrigg, 123 Ky. 677, 97 S. W. 
353. in which it was held that a negotiable note executed in pay- 
ment of a wager was void undera statutory provision similar to ours, 
although it had passed into the hands of an innocent purchaser en- 
titled to the protection of the Negotiable Instruments Act, is not in 
point. We do not findit necessary to determine, therefore, whether 
the adoption of the Negotiable Instruments Law has modified our 
prior statute relating to gambling transactions so as to render valid 
in the hands of an innocent holder a promissory note or other nego- 
tiable instruments executed in connection with or in pursuance of a 
gambling transaction. The case from Kentucky just cited is ap- 
parently in conflict with Wirt v. Stubblefield, 17 App. D. C. 283, 
which seems to be a leading case holding that the invalidity of a ne- 
gotiable instrument executed in a gambling transaction will not de- 
feat therights of an innocent holder of suchinstrument. See article 
on the subject in 72 Cent. Law J. (1911) 264. 

We think the evidence shows that Dehner was not, in fact, the 
agent of Abbott in furnishing to plaintiff the money used by him in 
continuing the gambling transaction; but whether he was such 
agent or not, it appears by preponderance of the testimony that the 
money for his certificate of deposit was turned over to him, and that 
he subsequently used it by his own volition in a further gambling 
transaction. Plainly the certificate of deposit was not rendered 
void by the statute above cited, for its consideration was not affected 
in any way by gaming or wagering. It was inthe hands of the plain- 
tiff, an article of property not different in its nature from the sum of 
money which it represented and which was substituted for it in 
plaintiff's hands by his transaction with Dehner. It would not be 
contended that, if the sum of money belonging to plaintiff had been 
delivered to Abbott himself as the result of a gambling transaction, 
the plaintiff could follow it into the hands of a bank in which it had 
been deposited. Indeed, it could not be contended that if a chattel, 
having no characteristics of negotiability, such as for instance a 
watch, had been won by Abbott from the plaintiff and sold toa pur- 
chaser who took it without knowledge of the circumstances under 
which Abbott acquired apparent title, plaintiff could recover the 
chattel from such purchaser. 20 Cyc. 939, 943. There is nothing 
in the statute above quoted rendering the transfer of money or 
property lost in gambling void and of no effect in any such way as 
to defeat the rights of an innocent transferee who takes the property 
without knowledge of the gambling transaction in pursuance of 
which it was turned over or delivered. Of course, in one sense, the 
transfer of the chattel is a contract, bit, after the transfer is com- 
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pleted by delivery, the rights of the transferee are not dependent on 
the validity of the contract itself, but are determined by considera- 
tions relating to his acquired title to the property. As we said in 
Dee v, Sears Nattinger- Automobile Co., 141 Iowa, 610,118 N. W. 
529, 133 Am. St. Rep. 182: ‘‘After property has been delivered to 
the successful party in consequence of a bet or wager, it is too late 
for another party to the transaction to attempt rescission or raise the 
question of illegality.’ The Cedar Rapids Bank was practically in 
the sa ne situation as the bailee of the automobile in the case just 
cited, and became bound to pay the money in its hands represented 
by the certificate of deposit to the lawful holder of such certificate. 
The decree of the trial court is therefore affirmed. 


PRESENTMENT AND NOTICE. 


Archuleta v. Johnston, Supreme Court of Colorado, October 7, 1912, 127 Pac. Rep. 134. 


Where a note, payable at a bank, is shown to have been there presented on the 
day of maturity, it will be presumed that the presentment was made during banking 
hours. Such a note need not be left at the bank during all of the day of maturity. 

Where an indorser stated to the holder of a note that he resided at Pagosa 
Springs, Colo., a notice of dishonor there sent is sufficient to charge the indorser. 


Action by D. H. Johnston and another, co-partners doing busi- 


ness under the name of D. H. Johnston & Co, against A. D. Ar- 
chuleta and others. Judgment for plaintiffs, and defendants bring 
error. Affirmed. 

Hitt, J. This was an action against the indorsers of a promis- 
sory note. The verdict of the jury and judgment were for the 
plaintiffs in the sum of $3,376.70. The defendants bring the case 
here for review. 

The defendants contend that the evidence fails to show a suffi- 
cient presentation and demand in order to hold the indorsers. The 
note was payable at the Bank of Douglas, Douglas, Ariz. The 
testimony discloses that on the day it fell due D. H. Johnston, one 
of the plaintiffs and owners of the note, presented it at this bank 
and demanded payment, which was refused; that he went to the 
place of business of the Douglas Dry Goods Company (its maker) 
in the same town or city, and there demanded payment of the 
manager in charge, which was refused, the manager saying that, 
so far as he knew, no provisions had been made for its payment; 
that he immediately took the note back to the Bank of Douglas and 
left it there. The cashier of the bank testified that the note was 
presented in the bank on the day it became due, September 9, 1909; 
that payment was demanded of the bank and refused. Tte testi- 
mony of the manager of the Douglas Dry Goods Company was to 
the effect that some time in-the afternoon on the day when the 
note became due Mr. Johnston called at the company’s store, 
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where he was in charge as manager, and told him the note was due 
and asked for payment; that he told him that, so far as he knew, 
no arrangements had been made for its payment; and that it was 
not paid. It is contended that in order to bind the indorsers it 
must have been presented at the bank during banking hours on the 
day of maturity; that the evidence fails to disclose whether or not 
the note was presented before or after the bank closed, or during 
banking hours. It is further claimed that presenting it at the 
place of business of the maker was unwarranted, and could have 
no weight, so far as the indorsers are concerned; that the fair in- 
tent of the act requires that when the note is payable at a bank it 
must remain at the bank during all of the day of maturity, unless 
it is shown that the maker had no funds at the bank to meet it at 
any time during the day; that the burden of proving this was upon 
the plaintiffs, and, having failed to make proper proof, their case 
must fail. The contentions are not well taken. 

Paragraph 3386 of the Arizona act (Civ. Code 1901) in part 
reads: ‘‘ The instrument is dishonored by nonpayment when: 1. 
It is duly presented for payment and payment is refused or cannot 
be obtained.’”’ The note was presented at both the bank where 
made payable and at the place of business of its makers the day it 
became due. The holder was advised by the manager of the com- 
pany, in substance, that no provision for its payment had been 
made. The bank refused payment. It is true that there is no 
direct statement by any witness that it was presented at the bank 
during banking hours; but there is sufficient to draw a legitimate 
inference that such was the case. It has repeatedly been held, 
under similar or less convincing circumstances, that it must be so 
presumed until the contrary appears. Cayuga County Bank v. 
Hunt, 2 Hill (N. Y.) 635; Columbian Banking Co. v. Bowen, 134 
Wis. 218, 114 N. W. 451; Fleming et al. v. Fulton, 6 How. (Miss.) 
473; Reed v. Wilson, 41 N. J. Law, 29. 

Complaint is made to the giving of instruction No. 4. It reads: 
‘* Notice of dishonor or nonpayment is dispensed with when, after 
the exercise of reasonable diligence, it does not reach the party 
sought to be charged. If you believe from all the evidence that 
prior to the date of giving said notice the defendant J. M. 
Archuleta told the plaintiff that his post office address was at Pagosa 
Springs, Colorado, and believing that was his post office address the 
said D. H. Johnston addressed said notice of nonpayment of said 
note to him at Pagosa Springs, Colorado, then he exercised reason- 
able diligence in giving said notice.” 

Under the circumstances of this case, we find no objections to 
this instruction. The note was payable eight months after date. 
The uncontradicted evidence discloses that the plaintiffs were resi- 
dents of Douglas, Ariz., where the note was executed; that the de- 
fendant J. M. Archuleta was a resident of Archuleta county, Colo. ; 
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that he went to Douglas, Ariz., at the time of the execution of this 
note, where he remained about two days. The testimony of Mr. 
Johnston is that at the time of the execution of the note Mr. J. M. 
Archuleta told him that he resided at Pagosa Springs, Colo.; that 
on the day the note became due, after its payment had been refused, 
notice of such dishonor and refusal to pay, and demand upon each 
of the indorsers for payment, were made and mailed the same even- 
ing by him; that such notice was mailed to J. M. Archuleta at Pa- 
gosa Springs, Colo. 

If it is true that the defendant J. M. Archuleta, after having 
gone to a sister state, when indorsing a note for over $5,000, stated 
to one of its payees that he wasthen a resident of Pagosa Springs, 
Colo. (which is situated in Archuleta county), we are of opinion that 
if Mr. Johnston, relying upon this statement and under the belief 
that this was his post office address, mailed the requisite notice to 
that place that he exercised reasonable diligence in giving the no- 
tice. The question as to the truth of this statement was left to the 
jury. General paragraph 3411 of the Arizona act (as offered as evi- 
dence), in part, reads: ‘‘Where a party has added an address to his 
signature, noticeof dishonor must be sent to that address; but if 
he has not given such address, then the notice must be sent as fol- 
lows: 1. Either to the post office nearest to his place of residence, 
or to the post office where he is accustomed to receive his letters; or, 
2. Ifhe live in one place, and have his place of business in another, 
notice may be sent to either place; or 3. If he be sojourning in an- 
other place, notice may be sentto the place where he is so sojourn- 
ing.” Prior to the adoption of the negotiable instrument act, it had 
repeatedly been held that the residence of a party toa bill or note is 
presumed, for the purpose of notice of dishonor to be the same as 
it was at the time he signed the instrument, although he may have 
removed from that place some time before, without the knowledge 
of the holder. 8 Cyc. 244. 

Wethink that the substance of this general rule was adopted in 
paragraph 3411, supra. The plaintiffs resided a long distance from 
the home of defendants. The defendants were only temporarily in 
the state of the plaintiffs at the time of the execution of this note. 
Under such circumstances it is not to be presumed that the plain- 
tiffs were ascertaining the place of residence of the defendants as a 
matter ofidle ceremony, and we know of no better authority upon 
which they had a right to rely than the defendants’ statements. 
Again, when the evidence is considered as a whole, it is question- 
able if the notice sent to Pagosa Springs (if it was so sent) was not 
a compliance with subdivision 2 of paragraph 3411, supra, sufficient 

' to hold this defendant. This would make the giving of this instruc- 
tion, if erroneous, harmless error. Tais defendant's testimony was 
very indefinite and uncertain as contradistinguishe d from that of 
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the plaintiff and other witnesses; but in any event, the finding of 
the jury as to the facts is controlling. 
The judgment is afirmed. Affirmed. 


STOCKHOLDERS’ LIABILITY. 


Little v. Owensboro Savings Bank, etc., Court of Appeals of Kentucky, October 31, 1912. 150 S. W. 
Rep. 334. 


A person purchasing stock in a bank and receiving dividends thereon cannot 
rescind the purchase after the bank becomes insolvent,and thus escape being required 
to return the dividends received, on the ground of fraudulent representations or on 
the ground that he lived at a great distance from the bank which rendered it in- 
convenient to ascertain the bank's condition. 

Note:—For other decisions see Bankinc Law Journat Digest, § 464. 


Appeal from Circuit Court, Daviess County. 

Action by the Owensboro Savings Bank & Trust Company's Re- 
ceiver against L. Freeman Little. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Hoprson, C. J. On January 10, 1906, L. Freeman Little purchased 
-of the Owensboro Savings Bank & Trust Company 11 shares of its 
stock for $1,650. He was then living in London, England, and had 
been living there for about two years. He continued to live there, 
and drew the dividends on his stock, 5 per cent. semiannually, from 
that time until January 1, 1908. On April 25, 1908, T. A. Pedley 
was appointed receiver for the bank, it being insolvent, and brought 
an action for the settlement of his accounts. Little’s account with 
the bank was overdrawn $1,408.74. Pedley as receiver instituted this 
action against him to recover this sum; also the $220 which he had 
received as dividends on his stock, the bank having been insolvent 
when all these dividends were declared. Little filed an answer in 
which he pleaded, in substance, that a fraud had been perpetrated 
upon him in the sale of the stock by the bank; that he was in London, 
and knew nothing about the condition of the bank, and that the bank 
sent him a statement showing that it was in a flourishing condition, 
and represented to him that such was its condition when it was in 
fact insolvent as it very well knew and by this fraud induced him to 
make the purchase. He made his answer a counterclaim praying a 
rescission of the stock subscription and for judgment for the amount 
which he had paid, to be set off against the plaintiff's claim against 
him. Thecircuit court sustained a demurrer to the answer, and ren- 
dered judgment against Little for the amount sued for by the plain- 
tiff. He appeals. 

In Reid v. Owensboro Savings Bank & Trust Co., 141 Ky. 444, 
132 S. W. 1026, we held that a stockholder who had bought stock in 
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the bank and received the dividends declared upon the stock for two 
years could not, after the bank had become insolvent and proceed- 
ings had been instituted to wind up its affairs, maintain an action for 
a rescission of his stock subscription and the recovery of what he had 
paid. In that case the petitions of the stockholders were dismissed. 
Their stock was purchased at the same time as Little’s. He has re- 
ceived the same dividends that they received. There has been the 
same laches in this case as in theirs, except that he lived in London 
while they lived in Owensboro, but we do not deem that fact import- 
ant. While it might have been inconvenient for him to come to 
Owensboro to look after his business, he could have had some agent 
there forthat purpose. Stockholders cannot be permitted for a long 
time to enjoy the dividends on their stock, take no steps to ascertain 
the true condition of the corporation in which they are stockholders 
until after it becomes insolvent, and then for the first time ascertain 
what the condition of the company was and insist that their stcck 
subscriptions shall be canceled because when they bought the stock 
the company was insolvent, and held itself out to them as being in 
a fine condition. The creditors of the company have a right to de- 
mand of stockholders more diligence in the conduct of their business, 
and stockholders who have been thus remiss cannot set uptheir claims 
against thecreditorsofthe corporation. Tosustain the counterclaim 
asserted here would be to put a premium on inattention by stock- 
holders. Stockholders who live at a distance are no less within the 
rule than those who are living in the vicinity where the corporation. 
does business. Judgment affirmed. 


NOTICE OF DISHONOR. 


Farmers National Bank v. Howard, Supreme of Appeals of West Virginia, October 8, 1912. 76 S.E. 
ep. 122. 


Proof that notice of protest, properly addressed and stamped, was deposited in 
the post office at the place of protest, in time to go by mail on the day following the 
day of dishonor, establishes due notice. 

Addressing the person as ‘‘treasurer” does not affect the validity of the notice 
to him as an individual, if he is individually bound on the dishonored paper. 


Action by the Farmer's National Bank of Claysville against John 
A. Howard and others. Judgment for plaintiff, and defendants 
bring error. Affirmed. 

Wituiams, J. Farmers National Bank of Claysville recovered a 
judgment for $4,000.15 against John A. Howard, William C. Hand- 
lan, and Samuel W. Harper, three several indorsers upon a negoti- 
able note made by the National Telephone Company of West Virginia, 
payable to its own order, and indorsed by it to said Howard; and 
defendants have brought the case here on writ of error. 

It is claimed that no notice of protest was given to Samuel W. 


Note. —For other decisions see BANKING Law JournaL Digest, § 324, 327. 
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Harper, but the record establishesthe contrary. It was proven that 
the no:ary inclosed notice in an envelope, addressed to ‘‘Sam. W. 
Harper, Treas.” at Wheeling, W. Va. and placed it in the post office 
at Claysville, Pa., on the evening of the day on which the note was 
protested. That was all the law required. Section 104, c. 81, Acts 
1907 (Code Supp. 1909 c. 99, § 3446a104). He is presumed to have 
received it in due course of mail. Section 105,c. 81, Acts 1907 Chap- 
ter 99, § 3446a105). 

That the notice was addressed to him as treasurer is immaterial. 
The purpose of the address is to insure delivery to the proper per- 
son by the postmaster; and the addressee was as likely to receive 
the notice, addressed to him in that manner, as if it had been ad- 
dressed to him by name only. The certificate of protest shows that 
it was against the maker and all of the indorsers, in their individual 
capacity. By reading it Mr. Harper was advised that his personal in- 
dorsement of the note in question had been protested. A question 
bearing some analogy to this was decided in Bank v. Wetzel, 58 W. 
Va. 1, 50 S. E. 886, 70 L. R. A. 305, t+ Ann. Cas. 48, in which it was 
held that: ‘‘A notarial notice of protest of non-payment of a note 
aidressed to an indorser as if living, when the indorser is dead, if 
actually received by his administrator, is good to charge such in- 
dorser'’s estate.” 


PURCHASER OF NOTE WITH NOTICE--SALE OF NOTE 
BY TRUSTEE IN BANKRUPTCY. 


Wade v. Elliott, Court of Appeals of Georgia, October 9, 1912. 75 8. E. Rep. 989. 


Where a negotiable note is transferred by the payee to a holder in due course, one 
who purchases the note from such transferee, though he has notice of a defense be- 
tween the maker and payee, gets good title to the note and may recover thereon. 

Where a note is sold before maturity by the trustee in bankruptcy of the payee, 
the trustee's indorsement is not necessary to pass title; the indorsement of the payee 
is sufficient. 


Action by I. J. Elliott and others against Hardman Wade. Judg- 
ment for plaiatiffs, and defendant bringserror. Affirmed. 

Hitt, C. J. This was a suit on a promissory note against the 
maker. The plaintiffs alleged, in substance, that the note was ne- 
gotiable, and that they were innocent holders for value, having pur- 
chased it before maturity ; that it was originally given by the de- 
fendant, payable to the Farmer's Supply Company, or order, and, be- 
fore it became due, the Farmers’ Supply Company was adjudicated 
bankrupt, and the note was sold at public sale, after due advertise- 
ment and under order of the court, and was bought by Benton, Mc- 
Commons & Co., who were the highest and best bidders at the sale, 
and who took the note as innocent purchasers for value and before ma- 
turity, and thereafter soldandtransferred it for value, to the plaintiffs, 
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duly indorsing it. The note was indorsed by the original payee, the 
Farmers’ Supply Company. The plea admitted the execution of the 
note, its indorsement by the Farmers’ Supply Company, and the sale 
of the note by the trustee in bankruptcy of that company, under an 
order of the court, before the note matured, and that it was bought 
by Benton, McCommons & Co. and duly indorsed by them to the plain- 
tiffs. It was denied, however, that either Benton, McCommons & 
Co. or the plaintiffs were innocent purchasers ; it being insisted that 
the note was not indorsed by the trustee in bankruptcy, and that 
without said indorsement it did not become a negotiable instrument. 
On demurrer the court struck the plea as insufficient, and this is the 
error assigned. 

We think the court did not err in striking the plea. The princi- 
ple is well established that a note payable to a certain person, or 
order, becomes negotiable only where it has been regularly indorsed 
in such a way that the indorsement becomes a part of the paper ; and 
unless it is a negotiable paper, subsequent holders thereof are not 
protected from any equity that may exist between the maker and the 
original payee. Sheffield v. Johnson County Bank, 2 Ga. App. 221, 
58 5. E. 386, and citations. Here it is admitted that the note was 
duly indorsed by the original payee, the Farmers’ Supply Company. 
When it was indorsed, it at once took its place in the hands of any 
subsequent holder, clothed with the qualities and incidents of ne- 
gotiable paper, and the indorsees, Benton, McCommons & Co., sub- 
sequently indorsed it to the plaintiffs. 

It is specifically alleged by the amendment to the plea that plain- 
tiffs were not innocent purchasers, but took the note with knowledge 
of the equities of the maker as against the original payee. If, how- 
ever, Benton, McCommons & Co. were innocent purchasers before 
maturity and for value, it would be wholly immaterial whether the 
plaintiffs were such or not; for it is well settled that if one without 
notice sells to one with notice the latteris protected. In other words, 
the purchaser with notice gets a good title from the purchaser with- 
out notice. Civil Code 1910, §$ 4535; Weil v. Carswell, 119 Ga. 873 (1) 
47S. E. 217. The indorsement by the payee and the subsequent in- 
dorsement by Benton, McCommons & Co. are without date; but this 
is immaterial, because the law presumes that the holder of negotiable 
paper bought the same before due and for value. Civil Code 1910, 
§ 4288; Rhodes v. Beall, 37 Ga. 641. 

The main point relied upon by the defendant is that there was no 
indorsement by the trustee in bankruptcy, and that this was neces- 
sary in order to pass title. Wedo not think it was necessary for the 
trustee in bankruptcy to indorse the note. Its negotiable character 
had already been determined by the indorsement of the original 
payee. But it is admitted in the answer that the trustee in bank- 
ruptcy sold it under order of the court and before maturity. The 
trustee in bankruptcy acquired no title to the note, except as the 
representative of the bankrupt; and as the note was negotiable when 
it came into his possession as trustee, the sale by him under order of 
the court of the note, and delivery to the purchaser, were all that was 
necessary to pass the title. Judgment affirmed. 
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CHAPTER IX. (Continued). 


The Office Force (Continued). 
VERIFYING THE APPLICATION. 


After the application is received it is of course, necessary to verify 
its statements. Some institutions as has been shown, leave this investi- 
gation to the bonding company, and if the bond is made, are satisfied. 
Others make an investigation on their own account. Tothe men men- 
tioned in the application inquiries are addressed, which are either of a 
general form, or ask for definite replies to definite questions. In what- 
ever shape the inquiry is, it is well to request that it be returned with the 
answers written on the same paper. 

The inquiry form, for filing purposes, should be of the same size as 
the application form. If the application form is eleven by eight and one 
half inches, then the inquiry blank should also be of these dimensions. 
If no definite questions are asked the inquiry can occupy the top half of 
the page, and the bottom half be left blank for the reply. It is perhaps 
preferable to have no lines on this bottom part, as the chances are the 
reply will be written on the typewriter. A form of this, what we may 
call, general inquiry, in use is as follows: 

The National Bank of Progress. 


Dear Sir: 
BG. bak ode thdckn eee ieesae wees applies to this bank for a position as 
and refers to you. 
Will you please favor us with what you know about his record for honesty, 
sobriety and ability to fill the position applied for ? 
If ever employed by you, please state how long and when and why he left your 
employ. 
Your reply on this form will be thankfully received and treated as strictly con- 
fidential. 
Assistant Cashier. 
The only objection to this general inquiry is that the answer will 
probably be vague and not as satisfactory as could be wished. A person 
referred to is liable to say the best things he can about the applicant, and 
to have such a reluctance about mentioning the characteristics that might 
be considered derogatory, that it is hard to get the facts even when de- 
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finite questions are asked and practically impossible unless they are asked. 
Attention is called to the following form now in use, setting out the 
questions to which definite replies are desired. It consists of four pages 


as follows: 
Page 1. 
The National Bank of Progress. 


Department of Employment. 


DEAR Sir: 


has applied for a position in this bank as 

quire all employes to furnish responsible references as to their antecedents, respect- 
ability, qualitications, etc. Your name having been given by the applicant, as a 
reference, we beg to submit you the accompanying questions, and shall feel greatly 
obliged if you will answer them and return your replies in the enclosed envelope, by 
first mail. Your prompt attention is important, in order that no delay may be oc- 
casioned in deciding upon the applicant’s fitness and qualifications. 

We solicit candid answers tothe questions. Your replies will be held s¢rzctly 
confidential, and you may be assured that fulland complete answers, whether /avor- 
able or unfavorable will in no way involve you in any pecuniary responsibility or 
annoyance. Very respectfully, 

THE NATIONAL BANK OF PROGRESS, 
By scecceceeeey Assistant Cashier. 


Nore:—If more space is required for answers use blank space on page 3, referr- 
ing to questions by number. 


Questions. Answers, 

Is the applicant well known to you, 

and how long have you known him ? 

2. Are you connected with him by 

relationship or otherwise? If so, state 
in what way. 

Has he, to your knowledge, been 
or have you ever heard of his being, 
intemperate, or irregular in his habits? 

From what you know of him is his 
conduct such astoentitle him to the 
confidence of his employers { 


Do you consider that his manner 
of living is in any way extravagant 
or beyond his means ? 

6. To your knowledge has he any in- 
come outside of hissalary. If so how 


much, and from what source is it 
derived ? 
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~ 


7. Can you give any information as to 
his family connections, or as to his 
intimate associates. If so, do any 
of them, to your knowledge bear an 
unfavorable reputation ¢ 


Have you any knowledge, or have 
you ever heard anything that would 
lead you to suspect that he has ever 
engaged in gambling, horse-racing or 
in any speculative transaction ? 

What opportunities have you had 
of forming an opinion as to his gen- 
eral integrity and character ? 


10. (a) If ever in your service please 
give date ; (b) In what capacity? (c) 
Were his services satisfactory ? (d) 
Why did he leave your service? e) 
State whether he was prompt and at- 
tentive to his duties? (f) Do you 
know whether he is inclined to talk 
about the business affairs of his em- 
ployers ? (g) Who was his next em- 
ployer ? 

11. Have you any reason to consider 
him incompetent to fill the position 
which he proposes to undertake ? 


12. Doyouknowof any circumstances 
connected with or growing out of any 
of his former employments, or other 
wise that you deem advisable for us 
to be acquainted with before em- 
ploying him ? 

13. Do his general principles, circum- 
stances, habits, etc., to the best of 
your knowledge, render him a safe, 
proper and suitable person to be em- 
ployed in a bank, and is he such a 
one as you, yourself, would trust or 
recommend for such position ? 


If referee has any special remarks or statements which he desires to make, 
state them below. 


Page four is without printed matter and can be used for general re- 
marks and backing purposes. 
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RECORD OF EMPLOYES. 


Doubtless all institutions, which have grown to a point where it be- 
comes necessary, keep some kind of a daily record of employes. This 
usually gives the time men arrive in the morning, the absences and their 
causes whether on business for the bank, or vacation or account of illness. 
Some institutions have a time clock which the employe punches on his 
arrival, and there are banks where he must punch the time he leaves. 
Others use a watchman, or one of the office boys who stands at the en- 
trance door—only one door being open before business hours in the morn- 
ing—and in a book makes an entry of the arriving time of every employe 
that comes in after a stated hour. Sometimes a record is attempted of 
mistakes, the employe himself reporting his error in writing to the officer 
in charge of the office force. Itis important that no employe ever hide 
a mistake he knows he has made, for concealed it may lead to serious 
consequences, where if promptly known, the error may be rectified. 


LEAVE OF ABSENCE. 


In such large institutions as have separate daily reports from each 
department made to the cashier, the absentees together with the reasons 
for their absence, can be included in these reports. If no such system 
of daily reports from the departments is considered necessary, then a 
leave of absence granted by the head of the department should be re- 
ported to the officer in charge of employes, and in reality should be ap- 


proved by him before the leave is granted, as in this way too many of 
the employes will not be away at the same time. A form in use cover- 
ing this follows: 


NATIONAL BANK OF PROGRESS. 


Department. 
Leave of absence is granted 


Chief of Department. 
Upon approval by 


Assistant Cashier. 


REPORTING ABSENTEES. 


Another form used to report absentees is as follows: 
NATIONAL BANK OF PROGRESS. 
.-+...+ Department. 


is absent today account of .................. 


Chief of Department. 


These cards eventually find their way to the file covering employes, 
from which a record of the men can be made whenever needed. 
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PAY ROLL. 


Many banks have found difficulty in handling their pay rolls. It is 
quite a common custom for an officer to make out or approve the pay 
roll, then give it to the paying teller. The men then as opportunity 
offers get their money and sign the roll, thus acknowledging receipt. 
The objection to this is that every man that signs sees what others in his 
department get, and if he is not receiving as much as the man on the 
same desk, overlooking the fact that that man may have been much long- 
er in the bank’s employ than he and is paid something for faithfulness, 
he becomes dissatisfied. In order to do away with this signing of the pay 
roll, some banks use a voucher. The following is one now in use: 


Pay RoLu 


NATIONAL BANK OF PROGRESS. 
When properly receipted 


Payable only to payee 
in person at the counter. 


Assistant Cashier. 
Received of The National Bank of Progress 
errr rey errr ee 


By this method there is no necessity of any one being familiar with 
the salary list except the assistant cashier, who is charged with its cus- 
tody. Hecan make outthe vouchers and delivertheminperson. When 
properly receipted by the employe and presented to the paying teller, 
they are paid. Of course the paying teller will know what the men are 
getting, and the employes themselves can tell each other, but this limits 
knowledge of salaries more than is possible when a pay roll is signed. 

Still another method in actual use is for one of the assistant cashiers, 
who has charge of the salary list, to place in pay envelopes, the cash to 
which each employe is entitled, seal them and write the man’s name on 
the envelope. He then personally delivers the envelopes belonging to 
each department to the head of that department, who in turn personally 
distributes them to his men. A criticism made of this method is that 
there is nothing of record to show that the man has received his pay. 
As the paying teller does not necessarily have to cash anything, this 
system eliminates the necessity of his knowing about the salaries, and 
except by guess-work, no employe knows what his fellow is getting un- 
less he asks questions, and as the men are paid they are warned not to 
discuss their compensation. 


CHANGING THE WORK. 
It is the custom in some institutions every now and then to change 


the office force about. This has a two-fold purpose, one to get a new 
man on the position for a time and in this way check the work of the 
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regular man as to errors or dishonesty, and another to have several men 
familiar with the same character of work, so that in case of absence, 
there is always some one who can take up the position and continue the 
work without a hitch. Where this system is used a customer may walk 
in some morning and find the regular discount clerk acting as exchange 
teller, while the exchange teller officiates in the discount cage, and the 
senior receiving tellers will be acting paying tellers and the paying tel- 
lers acting as receiving tellers. Of course the changes are not continued 
for any great length of time, but they are long enough to keep the men 
familiar with the different work and for any irregularities to be discover- 
ed. Probably the most frequent changes are with the bookkeepers, they 
exchanging books. 
HEALTH OF EMPLOYES. 

The health of employes is most important. ‘In a bank they are 
very closely confined and it is necessary that they be given all the sun 
light obtainable, and that the ventilation be as near perfect as possible. 
Bad air makes sleepy, sluggish men and it is real economy for the bank 
to see that the atmosphere is kept good. It is usually customary to al- 
low bank men a vacation of from one to two weeks every year, and the 
bank can well afford to pay him his salary for that time. This change 
of environment and the rest makes him more efficient for the rest of the 
time. It is a practical recognition of the saying that ‘‘all work and no 
play makes Jack a dull boy.’’ Then again while he is away an oppor- 
tunity is offered to see if there are any irregularities in his work. 

This chapter should be read in connection with *Chapter II. 


*Chapter II appeared in the November and December 1911 issues of the BANK- 


a hheet meer (Zo be Continued.) 
—_—_——- 
SEMI-CENTENNIAL OF SAN FRANCISCO SAVINGS UNION. 


California is noted for having the greatest savings deposits west of the Alle- 
ghanies, and the development of this most beneficial business is attributable to the 
work, just fifty years ago, of a few public-spirited men who formed the San Fran- 
cisco Savings Union as the second institution of its kind outside the eastern states; 
the first institution, formed in 1857, was merged recently with the Union, so that 
the latter succeeds to the ancient title. It has issued a remarkably fine booklet in 
commemoration of the 50th anniversary. Readers must remember that in the days 
of 1862 California was not connected with the rest of the country by rail; it was 
still in the pioneer stage; savings deposits were allowed 15 per cent. interest and of 
course loans ranged considerably higher; now these rates are normal, thanks to the 
development of banking facilities, to which the Savings Union contributes over 
$36,000,000 of resources. It has a capital of $1,500,000 and a surplus of $2,120,- 
000. The record, going back to the inception of the original institution in 1857, 
shows that the average paid to savings depositors in the 53 years to 1910 was 7.4 
per cent. per annum. Even as late as 1876 the rate was 9 per cent. There have 
been only five presidents in the fifty years: James de Fremery to 1883, Albert 
Miller to 1898, E. B. Pond to 1909, Lowell White (39 years the eashier) 1909, and 
since 1910 John 8S. Drum. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO 
BANKS AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS. 


$ 63. Authority of Directors. 

$3 64. Authority to Transfer or Pledge Property. 

§ 65. Directors Must Act as a Board. 

$ 66. Board of Directors May Delegate Its Power. 
§ 67. Ratification by the Directors. 


§$ 63. Authority of Directors.—The management of.a banking cor- 
poration is generally vested in a board of directors. When the control 
is thus given to the directors and there are no express limitations on 
their powers, they may make any contracts and perform any acts which 
may be necessary or proper to enable the corporation to accomplish the 
purposes of its creation. Tiffany on Banks and Banking, § 80. 

From the standpoint of convenience and statutory requirements, a 
board of directors may be said to be a corporate necessity. Corporations, 
being mere artificial persons, can act only through the medium of agency 
and a board of directors is the supreme agent, or governing body, select- 
ed by the corporation acting through its stockholders, to manage and 
conduct the corporate business. 

The powers of directors are frequently restricted by statute, or by 
the by-laws of the corporation. But, unless restricted by statute or 
by-law, the authority of the directors is supreme. The management of 
the business of the corporation is vested in them and not in the stock- 
holders. The authority of the latter is exhausted in this respect when 
they elect the directors. 

The making of discounts is an inalienable function of the directors. 
They cannot part with it, or invest any officer or officers with it. It 
rests in them alone and exclusively. It is a power of that degree of 
vital importance that it cannot be taken out of the policy of the general 
principle that powers of a public nature, given by the legislature, can- 
not be delegated. The legislature imposes upon the board the duty of 
taking charge of all those matters of business upon the wise and skill- 
ful conduct of which the prosperity of the institution and the safety of 
persons dealing with it depend. This duty they cannot shift in whole 
or in part upon others, and it covers no department of banking business 


more unquestionably than the making of loans and discounts. Morse 
on Banks and Banking. 
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Authority to do certain things is sometimes specifically intrusted to 
the directors by charter or by-law. In such a case the things specified 
can be done only by the directors. In the case of Dycus v. Trader’s Bank 
& Trust Co., Tex. Civ. App., 113 S. W. Rep. 329, the cashier of a bank 
told a person, to whom the bank had leased property, that he might use 
the premises for theatrical purposes, such use being contrary to the terms 
of the lease. The charter of the bank provided that ‘the property or 
business of the corporation shall be controlled and managed by the 
directors.’’ The by-laws, in which were set forth in detail the powers 
and duties of the cashier, contained no authority under which the cash- 
ier might alter the terms of a lease to which the bank was a party. It 
was held that the bank was not bound by the cashier’s action; under the 
charter and by-laws only the directors could act for the bank in sucha 
matter. 

§ 64. Authority to Transfer or Pledge Property.—The directors of a 
bank, having control of its financial affairs, may direct the transfer or 
assignment of a note belonging toa bank. Stevens v. Hill, 29 Me. 133. 
They have power to authorize one of their number to assign over any se- 
curities belonging to the bank. Northampton Bank v. Pepoon, 11 Mass. 
288. Itwasheresaid: ‘‘ Weare satisfied that such power is necessary to 
the convenient management of the bank. * * It will not be denied that, 
if the president, pursuant to a vote of the directors, should, for a valu- 
able consideration, hand over to a third person a note which had been 
discounted at the bank, having the blank indorsement of the promisee 
upon it, the holder would have a right of action against the promisor 
or indorser. This power puts the whole property of the bank under the 
control of the directors ; and without doubt the power may be abused. 
But the stockholders should provide against this evil in their choice of 
directors.’’ 

The directors of a bank have no authority to pledge the future earn- 
ings of the bank in the absence of express authority from the stock- 
holders. Brown v. Bradford, 103 Iowa 378, 72 N. W. Rep. 648. 

§ 65. Directors Must Act as a Board.—The board of directors of a 
bank must act as a body. A majority of the board cannot undertake to 
act in their individual names for the board itself, and no act can be done 
affecting the ownership of property except by a resolution of the board 
when regularly constituted and sitting as such. Neither a majority 
of the board, nor all of them, acting separately, can bind the corporation 
as to matters on which they are authorized to act only asa board. In other 
words, the power invested in directors to control and manage the affairs 
of a corporation is not joint and several, but joint only. Thompson on 
Corporations, § 1069. 

First National Bank v. Drake, 35 Kans. 564, 11 Pac. Rep. 445, was 
an action by a bank to recover for alleged violations of trust committed 
by the defendant while he was cashierand president of the bank. It was 
alleged that he paid to himself a large sum of money as interest on de- 
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mand certificates of deposit, issued to himself while cashier, in violation 
of the rules and by-laws of the bank. It was also claimed that he paid 
to himself a considerable sum of money as salary contrary to law, and 
contrary to his agreement to serve without salary, and that he sold to 
himself certain municipal bonds, which were the property of the bank, 
at a figure far below their actual value. 

The jury found that these transactions had been ratified by the board 
of directors ** by individual consent of a majority of the board.’’ On ap- 
peal it was held that the board of directors of a bank could not act in 
this manner. ‘‘ Action thus taken,’’ said the court, ‘is not binding on 
the bank, and does not constitute a defense to the plaintiff’s claim. The 
statute (the bank was organized under the National Bank Act) declar- 
ing the method in which the bank may exercise corporate power pro- 
vides that the appointment and dismissal of its officers, the enactment 
of by-laws regulating the manner in which its officers and agents shall 
conduct its business, and the general supervision and management of 
its affairs, shall reside in and be exercised bya doard ofdirectors. (Rev. 
Stat. U. S., § 5136.) This statute provides for the election of a presi- 
dent of the board, and otherwise assumes that the directors shall act 
unitedly and as an organized body. The election of an individual as 
a director does not constitute him an agent of the corporation with au- 
thority to act separately and independently of his fellow members. It is 
the board duly convened and acting as a unit that is made the represen- 
tative of the company. The assent or determination of the members 
of the board acting separately and individually is not the assent of the 
corporation. The law proceeds upon the theory that the directors shall 
meet and counsel with each other, and that any determination affecting 
the corporation shall only be arrived at and expressed after a consulta- 
tion at a meeting of the board attended by at least a majority of its 
members. As the only powers conferred upon the directors are those 
which reside in them as a board and when acting collectively as such, the 
individual consent of a majority of the members acting separately is not 
enough to ratify the unauthorized appropriation of the money of the bank 
by the defendant.’’ 

A debtor, upon being sued by a bank, set up in defense that a direc- 
tor of the bank agreed with her to accept a note for $1,000 in satisfaction 
of the entire debt, which amounted to $2,000. In addition to other 
reasons why such a defense could not prevail it was held that the director 
had no authority to make the agreement relied on. He had no specific 
authority and the mere fact that he was a member of the board of di- 
rectors did not give him the requisite authority. Citizens’ National 
Bank v. Marks, 34 Pa. Super. Ct. 310. 


$ 66. Board of Directors May Delegate its Power.—The settlement 
of a claim against a bank, made by a director, specially delegated by 
the bank to take charge of the matter, and acting under the advice of 
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the president, is binding on the bank. Waxahachie Nat. Bank v. Vic- 
kery, Tex. Civ. App., 26S. W. 876. Andthe president of a bank may 
be authorized by the directors to do any act, which they themselves have 
authority to do, unless the charter provides that the act in question can 
be done only by the directors. First National Bank v. Kimberlands, 
16 W. Va. 555. And, in order to prove such authority, it is not neces- 
sary that the president produce a resolution of the board of directors 
conferring the authority, or prove any action or consultation of the board 
on the subject. The authority may be established by proving the exist- 
ence of such facts as constitute clearly a public holding out, that the 
transaction in question was within his legitimate delegated authority. 

It may be difficult in some cases to say when the authority to make 
the contract or arrangement for the corporation by its president, or other 
officer, may be fairly inferred from the proof that the president, or other 
officer, has been in the habit of doing acts beyond the authority inher- 
ent in him by virtue of his office. 

Of course, if the act done by the president, or other officer, is such 
that, by the charter of the bank, the directors could not delegate, or such 
that the directors themselves were without authority to do, then they 
cannot invest any other person with the requisite authority. This was 
the case in Hedges v. First National Bank, 22 Gratt. (Va.) 69, where 
the court said: ‘‘ The directors of a bank cannot release without consid- 
eration a debt due the bank; and a fortiori they cannot empower the 
president so to do.’’ 

In Olney v. Chadsey, 7 R. I. 224, it was held that, while the president 
of a bank, as such, has no authority to surrender or release claims of 
the bank against anyone, such a power is found in the board of direc- 
tors, and that such power may be delegated to the president by the board. 

In all such cases the question is not so much, whether the authority 
has been conferred by the directors or an officer, as whether the direc- 
tors, by their acquiescence in similar acts previously done by the officer, 
or in a large variety and number of acts, though not similar, justified 
the party dealing with the officer in believing that the directors had con- 
ferred such authority on him. In the language of the syllabus in Mer- 
chants’ Bank v. State Bank, 10 Wall. (U. S.) 604: ‘* Evidence of pow- 
ers habitually exercised by a cashier of a bank with its knowledge and 
acquiescence defines and establishes, as to the public, those powers.’’ 
And this principle is equally true when applied to the president, or other 
officer of the bank. But as the inherent power of the president of a 
bank is so much more limited than that of the cashier, the evidence, 
from which the right to exercise unusual powers can be inferred, should 
be much stronger in the case of the president than in the case of the 
cashier. 

§ 67. Ratification by the Directors.—Not only may the authority of 
an officer of a corporation, such as a bank, to do a particular act be in- 
ferred from proof of his habitually doing such acts, but where no such acts 
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are proven, there is the rule that, where any act of an officer done without 
authority, is subsequently ratified by the directors with full knowledge 
of the circumstances of the case, the bank will be bound thereby as fully 
as though the officer had been expressly authorized to do the act. 

This ratification need not be shown by direct evidence that it was ex- 
pressly approved by the board of directors. Ratification may be infer- 
red from their acceptance of the benefits of the transaction. Forinstance, 
if under a contract so made by the president or other officer of a bank, 
money is paid to the bank and applied to its own use, even without the 
knowledge of the directors, and if, when the matter becomes known to 
the board, the money is not returned, such conduct amounts to a rati- 
fication. First National Bank v. Kimberlands, 16 W. Va. 555. 

A ratification by the board of directors of an act done by an officer 
of the bank, to be valid must be made with full knowledge of the facts. 
In Western National Bank v. Armstrong, 152 U. S. 346, 38 L. Ed. 470, 
which was an action to recover money claimed to have been borrowed 
by the vice president of a bank, it was said: ‘‘ We think it evident that 
Harper (the vice president) has no authority to borrow this money, and 
that the bank cannot be held for his engagements, even if made in be- 
half of the bank, unless ratification on the part of the bank be shown. 
It is scarcely necessary to say that a ratification to be efficacious must 
be made by a party who had power to do the act in the first place ; that 
is, in the present case, by the board of directors; and that it must be 
made with knowledge of the material facts. There is not the slightest 
evidence shown in this record that the board of the Fidelity National 
Bank, by any act, formal or informal, undertook to ratify Harper’s 
action in the premises, or that they ever had any knowledge of the trans- 
action.’’ It did not appear in this case that the money in question was 
used by the bank or for its benefit. 


(To be Continued.) 


HERBERT K. TWITCHELL. 


Herbert K. Twitchell, has been elected a director of the Chemical National 
Bank of which he has been vice-president since 1910. An election to the board in 
the Chemical has always been regarded a signal honor because it is so small a body. 

Mr. Twitchell began his banking career in 1886, in the Charter Oak Bank of 
Hartford as a messenger. A year later he went to the Hartford National, and in 
1839, he secured a position in the Chase National of New York. There he steadily 
advanced, reaching the position of assistant cashier in 1900. In 1907 former Presi- 
dent Porter, who went to the Chemical from the Chase, induced Mr. Twitchell to 
come to the Chemical as assistant cashier, and in 1910 he was elected vice-president. 
Close application to and knowledge of the business has brought Mr. Twitchell those 
high honors. 
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This department places at vour service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 
charged for at a moderate rate. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy snonid be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DEPOSIT FOR COLLECTION—INDORSOR OF NON-NEGOTIABLE 
PAPER. 


Editor Banking Law Journal. CoFFEYVILLE, Kansas, November 5, 1912. 

DEAR Sir:—The treasurer of X Company, a customer of this bank, offers for 
deposit a check on a distant point for $15,000. Our assistant cashier is advised that 
the check will not be drawn against for one week, and thereupon gives credit in 
the company’s pass-book. The next day a check of.X Company, signed by another 
officer, for approximately $15,000 is presented through the mails. The X Company 
being rather weak, we are not desirous of paying this amount until we have returns 
on the $15,000 item. Have we the right to charge back and enter for collection the 
$15,000 check? Does the protest of the check presented render bank liable for 
damages ? 

Assuming that no inquiry was made as to the time the credit was to be checked 
against, what is the legal effect of entering the amount in depositor’s pass-book ? 

One other inquiry: Where a bank purchases a non-negotiable note, what is the 
liability of the seller, who writes his name across the back thereof ? Is he simply an 
assignor, without liability other than the genuineness of the signatures ? 

Strictly speaking, is there any such liability as that of ‘‘endorser” on non- 
negotiable paper ? If so what is the law governing it ? CASHIER. 


Answer:—The transaction here was clearly a deposit for collection, 
in which the bank acted as agent for the depositor, and was not a pur- 
chase of the check by the bank. The bank was, therefore, entitled to 
charge the amount of the credit back to the depositor upon the dishonor 
of the check, or to change the form of the entry so as to properly show 
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the intention of the parties, namely that the deposit was one for collec- 
tion merely and that the credit given in the pass book was conditional. 

The test in determining the question of title, independently of the 
form of the indorsement, may be stated in the form of a general rule 
that title does not pass to the bank unless it has become by the nature of 
the transaction, absolutely responsible to the depositor for the amount 
of the deposit. United States National Bank v. Geer, 53 Neb. 67, 73 
N. W. Rep. 266. 

If the paper is deposited and treated as cash, the case comes within 
the general rule that title passes if the bank makes itself absolutely lia- 
ble to the depositor for the amount of the deposit. Thus it has been 
held that a deposit of paper indorsed for ‘‘deposit and credit,’’ follow- 
ed by drafts against an immediate credit given therefor under a long 
continued course of dealing with the bank, passes title to the bank. 
Fourth National Bank v. Mayer, 89 Ga. 108. 

In Selover on Bank Collections, section 15, it is said: ‘‘Consider- 
able litigation has arisen out of the practice of banks to credit in advance 
of collection and charge back the amount incase of non-payment. The 
decided weight of authority is to the effect that the practice of at once 
crediting paper, deposited for collection, to the account of the deposi- 
tor, is a mere gratuitous favor on the part of the bank, and does not 
amount to a binding custom, no matter how long continued, and hence 
does not preclude the bank from charging back the amount of the credit 
if, without negligence on its part, the paper is not paid. This is, of 
course, equivalent to a holding that title does not pass, though the bank 
makes advances or remittances on general account on the strength of 
the anticipated collection. 

“Tf there is a tacit agreement arising from the customary dealings 
of the parties that, though credit is given and drafts honored at once for 
the amount of the paper deposited for collection, the amount thereof 
shall be charged back against his account in case of non-payment, the 
transaction is merely a bailment for collection, and the bank has only 
the title of a bailee for that specific purpose.”’ 

It has been held that even an unqualified indorsement to the bank, 
coupled with the giving of credit to the depositor, will not pass title to 
the bank, if, on non-payment of the paper, the amount thereof is to be 
charged back. Armour Packing Co. v. Davis, 118 N. C. 548, 24S. E. 
Rep. 365. 

As to the giving of credit without any inquiry on the part of the de- 
positor, or without any express understanding between the depositor and 
the bank, it is a general rule that the true relationship between the 
parties may be shown, not withstanding the form and terms of the in- 
dorsement. Corbett v. Fetzer, 47 Neb. 269, 66 N. W. Rep. 417. 

The liability of the bank for refusing to honor the depositor’s check 
depends upon whether or not the depositor has money in the bank. If 
the bank actually purchased the check then it should honor drafts against 
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the deposit irrespective of whether the collection has been made or not. 
If the check was accepted for collection only, and the depositor has no 
other funds on deposit, then the bank is under no obligation to pay the 
depositor's checks and is not liable in damages for a refusal to do so. 

The liability of the seller of a non-negotiable note is that of assignor, 
and the indorsement of the note does not add to the liability. The in- 
dorsement is not necessary. The mere delivery of a non-negotiable note, 
with the intent to assign, is sufficient to constitute a valid assignment. 
The liability of an assignor is different from that of anindorser. If the 
assignor interferes with the rights of his assignee in any way he is liable. 
It is generally held that an assignor impliedly warrants his title and the 
existence of the claim. 

In some jurisdictions it is held that the assignor of an instrument 
such as a non-negotiable note does not impliedly warrant that the same 
will be paid, and that he is not responsible upon the default of the party 
liable, unless he has made himself so by express contract or has been 
guilty of fraud. In other jurisdictions it is held that the assignor is 
liable upon the default of the original party, at least to the extent of the 
consideration paid by the assignee. We do not find a Kansas decision 
on the point. 





STOPPING PAYMENT OF CASHIER’S CHECK. 


Editor Banking Law Journal. Watertown, Wis., October 26, 1912. 
Dear Str:—The question has been raised as to the authority of the payee to 
stop payment on a cashier's check which he had indorsed in favor of another party 
in part payment for property purchased, subsequent to indorsement and delivery of 
cashier’s check. Payee changed his mind about buying the property and came in 
and requested us to stop payment on the check. If your Digest recites any de- 
cisions b2aring directly on a case of that character please give reference to same or 
favor us with your opinion as to whether a bank is justified in refusing to pay 
‘* after notice’ on presentation of such cashier's check. 
. Yours truly, FRANK E. Wooparp. 


Answer:—Replying to your letter of October 26, making inquiry in 
regard to the BANKING LAw JouRNAL Digest, you will find that sec- 
tions 468 to 472 inclusive of the Digest, under the title ‘‘ Stopping 
Payment’’ contain the cases dealing with the stopping of payment 
of checks. These decisions apply to cashier’s checks as well as to 
checks drawn by individuals, In making this statement we use the 
term ‘‘cashier’s check’’ to indicate a check drawn by one bank 
upon another bank, and nct a check which is in effect drawn by a 
bank upon itself. This latter instrument we understand to be a cer- 
tificate of deposit. But the expression ‘‘cashier’s check ’’ is loosely 
used to designate both classes of instruments. 

Where the check is drawn by the bank upon itself, or in other words 
is in the form of a certificate of deposit, it has been held that payment 
cannot be stopped, in the case of Drinkall v. Movius State Bank, 11 N. 
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D. 10, 88 N. W. Rep. 724. It was there said that a cashier’s check 
‘*is a bill of exchange, drawn by the bank upon itself, and is accepted 
by the act of issuance; and, of course, the right of countermand, as 
applied to ordinary checks does not exist as to it.” 

Under the title ‘‘ Stopping Payment ’’ in the Digest will be found a 
cross reference to ‘‘ Certificates of Deposit ’’ section 90. In this section is 
cited the case of Hanna v. Manufacturers’ Trust Co., 104 N. Y. App. 
Div. 90, 93 N. Y. Supp. 304, 22 B.L.J. 501, holding that payment 
of a certificate of deposit may not be countermanded, and the case of 
Dunn v. National Bank of Canton, 11 S. D. 305, 22 B.L.J. 496, holding 
that payment of a certificate of deposit may be stopped where it was ob- 
tained from the payee by fraud. 


PURCHASE OF BILL OF LADING. 
Editor Banking Law Journal. Texas, October 23, 1912. 

Dear Str:—I submit you herewith data covering a transaction recently come 
to my attention: 

B deposits a draft, with shipper’s order notify bill of lading attached, on 
Farmers’ National Bank, Dallas, Texas, covering a shipment of goods to Des 
Moines, Iowa, said draft covering the last of a five car order of goods to that point. 
While this delivery was being effected, a question of quality of goods delivered was 
raised by the buyer in Des Moines, but B maintained that he had lived up to con- 
tract, and would not consider making any allowance. All shipments were handled 
in exactly the same manner, that is, B deposited draft with s-o-n bill of lading 
attached, taking credit on his bank book, or receiving cash, U. 8. gold or its 
equivalent, for the face of the drafts. After buyers paid the said last draft, having 
failed to obtain an offer of rebate from shipper, B, on account of inferior delivery 
as claimed by him, he issued an attachment for the entire amount, same being 
#1,750. The bank claims title to the goods upon the ground that they had ad- 
vanced B a large sum of money upon his open note prior to advancing him against 
the $1,750 draft with s-o-n bill of lading attached. 

The bank handling draft, having sent same to their correspondent in Des 
Moines for collection, gave the following instructions: 


Please remit proceeds direct to The National City Bank of 
New York, N. Y., for our credit and advice. 


There seems to be only one question to be decided, and that is, the ownership 
of the bill of lading. I maintain that the buyers had no right to attach funds de- 
posited by them in payment of the draft, as same was the property of the bank, and 
that the shipper, B, had no right to or interest in same in any way, having been 
given credit for the full amount of face of draft. 

Would like to hear your opinion through the columns of the JouRNAL. 

Yours very truly, CASHIER. 


Answer:—The transaction seems to come within the case of Blais- 
dell v. Citizens’ National Bank, 96 Tex. 626, 75 S. W. Rep. 292, in 
which it was held that where drafts, with bills of lading attached, 
purchased by a bank from a consignor of merchandise, for value and 
without notice of fraud, have been fully paid by the consignee, the 
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bank is not liable to the consignee for any fraud perpetrated by the 
consignor in making out the bills of lading. 

This decision overruled the earlier Texas decision, Landa v. Lattin, 
19 Tex. Civ. App. 246, 46 S. W. Rep. 48, in which it was held that a 
purchaser of such drafts and bills of lading is substituted, by the mere 
purchase, in the place of the vendor in the contract of sale, and becomes 
bound to perform the contract as a condition precedent to his right to 
the price of the goods shipped, and that, even after the payment of the 
drafts, he is liable to the consignee for any breach by the consignor. 

The later decision states the rule as follows: “* One who has ac- 
cepted or paid a bill of exchange drawn upon him cannot defeat his 
acceptance or recover the money paid because there was no considera- 
tion or the consideration has failed as between him and the drawer, 
when the payee bought from the latter for value without notice of the 
defense.’’ 

In other words the consignor and consignee must adjust the matter 
between themselves. The bank is not liable in any way. 





INDORSER OR GUARANTOR. 


Editor Banking Law Journal. KNOXVILLE, Tenn., September 23, 1912. 
Dear Sik:—The following question has arisen in this State and will be for 
decision shortly before our courts. ‘* A” executed a note.to ‘‘B” due and pay- 


able ninety days after date. This note was indorsed by ‘+ C,” ‘‘C’s” name being 
signed under printed endorsement on the back of note as follows: ‘*We, as endorsers, 
waive demand, notice and protest, and guarantee payment of san:e, and acknowledge 
that we sign with the full understanding of this notice.” 

Discount or interest was paid on the note when it was discounted up to its ma- 
turity. At the time of its maturity ‘‘ A’ paid to ‘‘B” interest for ninety days; at 
the expiration of ninety days again paid interest for ninety days. ‘* A was not sol- 
vent at the time of the execution of the note or at any time thereafter. ‘*B” 
brought suit on the note against ‘‘ A” and ‘*C,” ‘*C” defended upon the grounds 
that the payment of interest after maturity operated to discharge him, ‘* C’s” dis- 
charge not being expressly reserved at the time. ‘‘ B” contended that ‘‘C”’ was a 
guarantor under his endorsement and was absolutely required to pay the note and 
therefore primarily liable and not released by the acceptance of interest payments. 

Please advise your conclusions on the question and if it has been decided by 
any of the courts, kindly refer to the same. Yours very truly. PRESIDENT. 


Answer:—C is liable as an indorser, not as a guarantor, and is re- 
leased by the extention of time. 

In Delsman v. Friedlander, 40 Ore. 33, 66 Pac. Rep. 297, it was 
held that where an indorsér of a note signed the following provision 
thereon: ‘‘I hereby guaranty payment of the within, and waive demand, 
notice of protest and protest,’’ his undertaking was that of an indorser, 
not a guarantor. 

And in German American Savings Bank v. Hanna, 124 Iowa 374, 
100 N. W. Rep. 57, it was held that where a note containing a provis- 
ion that the indorsers waived presentment for payment, protest, etc., 
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was indorsed by the payee with the words ‘‘payment guaranteed’’, it 
was held that he was an indorser with an enlarged liability, and not 
simply a guarantor. 


PAYING LOST CERTIFICATE OF DEPOSIT. 


Editor Banking Law Journal. Rerpsvi1xg, N. C., Oct. 24, 1912. 

Dear Str:—We have a depositor who states that she has lost an interest-bear- 
ing certificate issued by this bank, which certificate is stated to have been lost on a 
show ground and thought to be burned up later with rubbish paper. In a few in- 
stances we have had of this kind heretofore the parties have been able to furnish us 
indemnity bonds against the certificate being presented later. In this instance the 
woman has no other property except the $800 certificate, and would find it very diffi- 
cult to make us safe against loss by an indemnity bond. She has nothing, and nobody 
would take the risk connected with her losing the certificate at a show, which means 
that some crook has very likely stolen it. 

We are anxious to give her a new certificate or pay her the money, as she may ~ 
wish, and at the same time we want to protect our bank in the amount of $800 
should a fraud be under way. 

We will thank you to express your opinion in the matter and give us your advice 
as to how we can pay this woman her money and at the same time protect ourselves. 


Eth Py 


ha. deposited inthis Bok 
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For your inspection we enclose a form of the certificate lost. 
Very truly yours CasHIER. 


Answer:—In the matter of paying upon a certificate of deposit, 
which has been lost, the question is one which depends largely upon 
the negotiability of the certificate. 

It has been held that, where a certificate of deposit is not negoti- 
able, the owner, upon losing it, may compel the bank by which it is is- 
sued to pay the amount called for by the certificate, and that the owner 
need not as a condition to such relief, give a bond of indemnity to the 
bank. Zander v. New York Security & Trust Co., 178 N. Y. 208, 70 
N. E. Rep. 449, 21 B. L. J. 389, B. L. J. Digest, section 89; National 
State Bank§v. Ringel, 51 Ind. 393, 18 B. L. J. 900, B. L. J. Digest, §{89. 
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These authorities, however, do not apply for the reason that the cer- 
tificate of deposit submitted is negotiable under the authority of the fol- 
lowing decisions: Pardee v. Fish, 60 N. Y. 265, 20 B. L. J. 586, B.L.J. 
Digest, section 85, in which it was held that a certificate payable ‘‘on 
the return of this certificate’’ is negotiable; Hatch v.First National Bank 
of Dexter, 94 Me. 348, 47 Atl. Rep. 908, 18 B. L. J. 203, B. L. J. Di- 
gest, section 85, in which it was held that a certificate of deposit, pay- 
able to order in current funds, on return properly indorsed, with interest 
at 3 per cent., if left on deposit six months, is negotiable, and the case 
of In re Baldwin Estate, 170 N. Y. 156, 63 N. E. Rep. 62,19 B. L. J. 
374, B. L. J. Digest, section 85, in which it was held that a certificate 
of deposit, reciting that one W had deposited one thousand dollars, 
payable to her order in current funds, upon the return of the certificate 
properly indorsed, is a negotiable instrument. 

The only clause in the certificate which lays it open to question on 
the point of negotiability is the stipulation ‘‘Subject to 30 days’ notice.’’ 
There seems to be no decided case declarative of the effect of such a pro- 
vision upon the negotiability of a certificate of deposit, but a certificate 
bearing this stipulation undoubtedly comes within the provision of the 
Negotiable Instruments Law which declares that an instrument may be 
negotiable, though payable ‘‘at a fixed period after date or sight.’’ 

Assuming then that the certificate in question is a negotiable in- 
strument, the question reduces itself to this: Can a bank paying such a 
certificate be subjected to further liability in the event of the certificate 
coming to the hands of a holder in due course? The answer to this 
question depends upon the condition of the certificate at the time of its 
loss. If the certificate was in form payable to bearer (for instance, if 
it had been indorsed in blank by the payee), then the bank might be 
held liable thereon in case the certificate subsequently turned up in the 
hands of a bona fide holder. But, if the certificate was unindorsed by 
the payee, then the.bank could not be charged with liability thereon, 
even at the instance of a holder in due course, for it would require a 
forgery of the payee’s signature to put the instrument in collectible 
condition. 

The question of the right of the payee of a negotiable certificate of 
deposit to collect upon the certificate after having lost it, without giv- 
ing a bond of indemnity, came up in the case of Citizens’ National Bank 
v. Brown, 45 Ohio St. 39, 23 B. L. J. 526, B. L. J. Digest, section 89. 
It was here held that the owner of the certificate could compel the bank 
to pay it without giving the bank a bond, notwithstanding the negoti- 
ability of the certificate. The principle underlying the authorities is 
that the payee or owner in an action at law against the maker on a lost 
negotiable instrument, need not tender indemnity,if the paper when lost 
was in such a state that the maker would not be liable thereon again 
to a bona fide holder. 

The reason for this rule is set forth in the opinion written in the 
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above decision, and is as follows: “‘ If a negotiable note (a certificate 
of deposit is in effect a note) payable to bearer or order and indorsed 
in blank, is lost before maturity, it is right that the maker, upon pay- 
ing its contents, should be made secure against being compelled to 
pay the same a second time. But when the instrument is not payable 
to bearer, or is payable to order and is unindorsed by the payee, as 
no legal title in such a case could pass, so as to invest anyone with 
the privileges of a bona fide holder in the usual course of trade, no in- 
demnity would be necessary. If one should find a note negotiable by 
indorsement, and forge the indorsement, the holder by this title could 
make no valid claim against anyone, because the written indorsement 
would confer no title upon him. And if the finder should not forge 
the indorsement, his action or demand of payment must needs be in 
the payee’s name, and the maker might then plead any judgment 
already rendered against him, or any payment thereon made by him 
to the payee.’’ 

The conclusion necessarily drawn from these authorities is this: 
If the certificate was unindorsed by the payee at the time it was lost, 
the bank does not subject itself to additional liability by paying the 
certificate without receiving indemnity. The only risk which it runs 
in such case is the risk of its own carelessness in paying the certificate 
upon subsequent presentation. If, on the other hand, the certificate 
was indorsed in blank, or in form payable to bearer, then the bank 
may be called upon to pay the certificate if it should later find its way 
into the possession of a holder in due course, and the only way in 


which the bank can protect itself in such case is to take sufficient in- 
demnity. 


ACCOMMODATION NOTE OF MARRIED WOMAN. 

Editor Banking Law Journal. Newark, N. J., October 18, 1912. 

Dear Srr:—Will you be kind enough to advise me if there is any specific form 
of a promissory note required and any regular procedure to follow in order that a 
holder in due course may recover from or hold liable a married woman who signs in 
the capacity of maker, but which is purchased from the payee or indorsee thereof. 
In other words, the maker receives no direct benefit from the holder, the proceeds 
being paid to the seller or indorser. 

Thanking you in advance for your valued reply, I am, 

Very truly yours, AssIsTANT SECRETARY. 


Answer:—A married woman cannot be held liable in New Jersey on 
a note signed as maker for the accommodation of the payee. Section 5 
of the Married Women Lawof New Jersey providesthatamarried woman 
cannot ‘* become an accommodation indorser, guarantor or surety, nor 
shall she be liable on any promise to pay the debt, or answer for the de- 
fault or liability of any other person.’’ It has been held that the con- 
tract of a married woman who signs a promissory note for the accommo- 
dation of the payee is that of a surety within the meaning of this statute, 
and that she cannot be held liable on such a note. Vliet v. Eastburn, 
64 N. J. L. 627, 46 Atl. Rep. 735, 1061. 

The statute, it should be noted, goes on to provide that a married 
woman may be liable on such a contract where she receives directly or 
indirectly any consideration for her own benefit. 
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CHICAGO’S EFFORT TO EDUCATE BANKERS. 


“= While so much is being said about the movement to educate farmers, it is worth 
while to note what the American Institute is doing to educate bank clerks. 

As anjexample, consider the effort which Chicago Chapter is making toward the 
banking education of its members, intellectually and socially, as shown in the fol- 
lowing report of the activities and program of the past three months of the Chapter 
year which began in September: 


~The policy followed this year is to give specific instruction in Commercial and 
Banking Law, Rhetoric and Composition and Effective Speaking through class 
room instruction and professional teachers; and general knowledge upon current 
topics through lectures and addresses by prominent speakers and leaders. Follow- 
ing the policy outlined the commercial and banking law class has been organized 
under the direction of James I. Ennis, LL.B., a law lecturer of known merit, ap- 
proximately three hundred enrolling for the course. That portion of the law per- 
taining particularly to banking will be covered. The rhetoric and composition 
class, with Professor Halsey Matteson as instructor, enrolled two hundred and fifty 
members. The effective speaking class, aiming to give practical experience to each 
member, will be organized the latter part of November under the guidance and in- 
struction of Professor Kline. This gives three classes a week and a splendid oppor- 
tunity to acquire valuable knowledge. 

Thus far this year the following addresses have been made before the Chapter 
at the general meetings: Malcolm MacDowell of the Central Trust Company, Chi- 
cago, opened the season with a talk full of some good sound practical hints and 
advice toward success; Walter D. Moody, managing director of the Chicago Plan 
Association, on October 8th spoke on ‘* Chicago Beautiful,” the plans and pros- 
pects of the association and the wonderful and enchanting future of our beloved 
city; Captain P. D. O’Brien of the local detective force on the following meeting 
night told of the methods, haunts, and capture of criminals and related some enter- 
taining experiences; on November 12th, Foster 8S. Nims of the Western Bank Note 
Company in an unusually inspiring and interesting address spoke on a few elements 
of success. He urged good books and stated that not only was energy and capa- 
bility necessary for success, but enthusiasm must also be included and that the 
higher up a man rose through bluff the harder would be his inevitable fall. 

Dances, smokers, stags and other forms of light amusement supply the neces- 
sary elements of relaxation and sociability. 

The greatest evidence, however, of the results obtained by the Institute is 
demonstrated by the efficiency with which the business and detail of the organiza- 
tion is conducted. When it is considered that Chicago Chapter has approximately 
one thousand members and that the dues, which cover every feature except the 
dances and banquet, are only $3.00 per year, out of which eighty-five cents is de- 
ducted for subscription to the Journal of the A. B. A., and per capita tax, it is 
manifest that there is present considerable ability, energy and enthusiasm on the 
managerial board. 

That the Institute is performing a meritorious mission and exerting a great 
influence on the future of banking in this country is evident and it is hoped that the 
banks and bank officers will continue to lend their best support to the furtherance 
of its aims and object. THOS. J. NUGENT. 

——s 


CURRENT LITERATURE. 


This admirable monthly is about to change its name to Current Opinion, and 
to change the size of ite type-page to 7x10, practically back to its former size. 
This will enable better effects for the pictorial part which now constitutes so im- 
portant a feature in its contents. The character and scope of the articles of the 
publication are such that the new name will be much more significant of its pur- 
pose. In its special line of work the publishers have made it a welcome visitor 
wherever it is taken. 
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INVESTMENT BANKERS’ CONVENTION. 


The Investment Bankers Association of America, the organization of which 
was announced in the Bankinc Law Journa of September, held its first con- 
vention at New York on November 21 and 22, under the lead of its president, 
George B. Caldwell of Chicago. The members in attendance numbered about 
three hundred, showing the deep interest in the movement. The first day was 
devoted to informal talks and committee work. The actual business was taken up 
on the second day. The delegates were cordially welcomed by President Caldwell, 
who gave an admirable review of the purpose and the work to date of the Associa- 
tion. He favored the admission to membership of banks of $50,000 or more 
capital, which deal in bonds, (which was adopted later in the day) and the estab- 
lishment of a legal department. As to the business in hand he said: 

‘* More concisely stated, the work which I think will keep us busy the first 
year and lay a good foundation for the years to come may be outlined as follows: 

First. Careful attention to the ethics of bond trading by our members. 

Second. Pay careful attention to proposed legislation, lending aid to the 
passage of various measures that will standardize the issuance of municipal bonds 
and the work of public utility commissions. 

Third. Make our association a working association and not purely a fraternal 
organization. 

Fourth. Furnish the secretary’s office with such information as recent court 
decisions and those of the interstate commerce and public service commissions; also 
information regarding defaulted issues and those in which money has been lost and 
the houses that put them out and deal in them. 

Fifth. Co-operate with the public press and state and federal officials for the 


elimination of all unreliable promotions by irresponsible promoters.” 
* * * * * * * * * 


THE PROTECTION OF PUBLICITY. 


‘* There is another phase of bond trading that is worthy of our consideration at 
the present time. In the past the investment banker has stood practically alone, 
that is, as an individual, in so far as any protection was concerned. The press has 
been his real safeguard, consistently parading the virtues and condemning the 
illegitimate enterprises before the public. If we are to be helpful in guarding the 
rights of the honest investment banker, we must extend a helping hand in this 
direction. There are to-day financial magazines of great accuracy and some news- 
papers publishing financial news only, but these magazines and newspapers are not 
the ones of popular circulation. It is the first work of our committee on publicity 
to co-operate with our best publications, for with increasing wealth the bond 
business will grow and be accompanied by the increased number of parasites, who 
seek to turn the small investor into the path of wrong, or speculative investments, 
thus stifling legitimate enterprise.” 

Touching the subject of weeding out frauds he said: 


‘* The farthest we can go is to first keep our membership of the highest char- 
acter and our own skirts clean and give such moral and active support to rooting 
out of the field the ‘ get-rich-quick ’ schemes as our means of investigation may 
warrant. To accomplish this object, 1 recommend the use of the Pinkerton De- 
tective Agency and co-operation with the United States Government officials and 
the press whenever a case comes to our attention that demands it.” 

Secretary Frederick R. Fenton, of Chicago, then made his report; the member- 
ship stands at 350. 
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Following this Robert R. Reed, the well-known New York lawyer, read a 


paper on 
UNIFORMITY OF MUNICIPAL BOND LEGISLATION, 


from which we extract the following: 


‘* If there is one thing which, from all these viewpoints is to be desired, it is 
substantial uniformity in the laws governing municipal bonds. And by uniformity 
I have in mind a successful effort at improvement along common lines. I mean 
uniformity in the adoption of what is best. The general betterment and increased 
efficiency that should result from such a movement is a whole lot more valuable than 
uniformity in the phrasing and punctuation of statutes. Substantial uniformity is 
in a large degree practicable. Absolute uniformity is, 1 believe, entirely imprac- 
ticable, even if we desired to destroy what should be a healthy rivalry in improve- 
ment. What we can do is to secure increasing uniformity in the acceptance of 
general principles of correct legislation, and here and there to obtain uniformity in 
specific requirements which have been found to work the best results. 

‘‘Conditions are very favorable for this work.” 

As to limitation of municipal debts: 


‘‘In working out the details of debt limitations, with a view to substantial uni- 
formity, it will of course be necessary to consider the interest and views of many 
classes. It is a practical matter, and [ take it that no body of men is in a position 
to act more intelligently and effectively than your association, both in formulating a 
practical plan and in inducing its general acceptance. I doubt if you can obtain the 
acceptance of a fixed percentage for the debt limit in the different states. Ten per 
cent. for debt payable out of the general taxes and five per cent. for debt payable 
primarily from special revenue is probably a liberal allowance, one that would he 
accepted in most states as an outside margin. Many states would prefer to retain 
their lower limits. If a fixed limit were otherwise feasible, you would still have a 
lack of any kind of uniformity in the relation of the assessed valuation on which it 
is based to the actual values of the taxable property.” 


Warren S. Hayden of Hayden, Miller & Co., Cleveland, discussed the 
BLUE SKY LAWS AND THEIR RELATION TO INVESTMENT BANKERS. 


Pointing out that these laws were for the purpose of preventing fraudulent 
security business, originating in Kansas, but now probably to be adopted in a 
number of other states, he emphasized the importance of seeing to it that such 
legislation did not destroy legitimate business. He said: 


‘*The Kansas ‘ blue sky law’ was approved March 10, 1911. Under that law, 
it is a severely punishable offense to attempt to sell securities without obtaining 
from the bank commissioner a statement that the vendor is solvent: that his plan of 
doing business and proposed contract contain and provide for a fair, just and equi- 
table plan for the transaction of business and, in the commissioner's judgment, 
promise a fair return on the securities. 

‘- An applicant for such a statement must file with the commissioner his plan of 
doing business; a copy of all contracts he proposes to make with or sell to his con- 
tributors (customers); an itemized account of his financial condition, and, if a cor- 
poration or association, copies of all papers pertaining to organization. 

‘An approved applicant must register his agents in the commissioner's office ; 
semi-annually, oftener if called for, file his balance sheet and take a trial balance 
monthly for the information of inquiring customers.” 

In the evening the banquet at which over 600 sat, was presided over by Vice Presi- 
dent Lewis B. Franklin, Vice President of the Guaranty Trust Company of New York, 
who spoke of the success of the gathering and the work still to be done. Addresses 
were made by Frank Trumbull, Chairman of the Board of the C. & O. and the M. 
K. & T. Railway Companies, who suggested that ‘‘ regulation of railroad regulation ” 
was needed to assure security issues: and Samuel O. Dunn, Editor of the Raz/way 
Age, who spoke on the Railway Situation in the West, and particularly on the need 
for improvement in income to meet the rapid expansion of business. President 
Caldwell closed the banquet with a few congratulatory remarks. 

Great credit for the remarkable success of the convention was due to the work 
of the Committee on Program of which Mr. Franklin was chairman. 





NEW PRESIDENT OF THE IRVING NATIONAL BANK. 


Rollin P. Grant, who has been Vice President of the Irving National Bank for the 
past five years, has been unanimously promoted to the presidency of that institution. 

Mr. Grant, who is about forty years old, isone of the best known of the younger 
bankers in New York City and has probably as wide a circle of banking acquaint- 
ances as any other banker in the East. 

Prior to his election as Vice President of the Irving, he was its Cashier for about 
nine years, so that he brings to his new position full knowledge of its business and a 


ROLLIN P. GRANT, 
President Irving National Bank. 


thorough equipment; which must be very satisfactory to the customers of the bank. 
Mr. Grant began his banking career in 1888 with the old Clinton Bank. His 
connection with the Irving began in 1898 and during the intervening time resources 
have increased from about two million dollars to approximately fifty million dollars. 
In becoming President, he succeeds Lewis E. Pierson, who resigned to become 
a partner in the wholesale grocery firm of Austin, Nichols & Company. 
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COUNTRY CHECK COLLECTION CHARGES. 
THE NEW RULE OF THE NEW YORK CLEARING HOUSE. 

Mr. James G. Cannon’s committee on the above subject presented an exhaustive 
report recently, which included an important amendment of the rule governing 
charges on country checks. 

The statistical matter gathered by the committee is very valuable and refutes 
the allegations by the counsel for the Pujo ‘‘ Money Trust’ Committee of Congress. 

In the first place the gross income from these charges for 1911 was $2,139,551; 
the expenses and loss of interest amounted to $2,042,083, leaving a profit for all the 
banks of only $97,467 on a business of $4,859,187,900. The ‘‘ exchange” cost 
constituted more than half of the expense. Out of $16,284,000 daily average of 
country checks actually deposited in May $11,404,000 were on ‘‘ discretionary ” 
points, where charges could be made or not as each bank saw fit, most of them 
taking them at par. 

The new rule adopted exténds the number of discretionary points to all places 
in Missachusetts, Rhode Island, Connecticut, New York and New Jersey, provided 
the banks there will agree to remit at pagion the day of receipt of items. This is a 
decided improvement that will be of ual advantage to all; and the bankers in 
these States have already signified their @illingness to conform to the condition. 


THE STATEMENT MACHINE IN BANKS. 


Every bank man realizes that the pass-book is the bane of the bookkeeper’s 
department, especially where accounts number several Lundied or moie. The solu- 
tion of the problem is found in the system of giving depositors a statement of ac- 
count on designated dates. It is a time and labor saver because the work can be 
done currently in a separate department having no connection with the bookkeeping 
department, and indeed checking up the latter. Instead of rushing the work on 
certain days it is distributed evenly over the month. In instituting the system, the 
depositors are consulted, and unless a preference is expressed, each one receives his 
statement monthly, bi-monthly or quarterly, on a certain day. In using this sys- 
tem, the checks and deposit tickets are tiled together, then when the time comes for 
drawing off a statement, the necessary material is right there for use. 

The Burroughs Adding Machine has been specially adopted for this work, the 
machine which prints in the dates being used. The credits are printed on the 
sheet and the total struck; the checks are then listed in the debit column and 
sub-totals printed. The carriage is moved over so that the total of the debits can 
be printed directly under the total credits and the subtraction made; the result 
being the balance to the credit of the account. This is also printed as a sub-total, 
after which ~ sheet is removed and a new one pla¢ed in the machine, to which is 
carried the Credit balance with which the pene ‘statement will be started; and the 
date when that statement is to be rend } ” new sheet is then filed away in 
chronological order. The stateméent@leregoe®@ethe ledger avd verities the balance 
himself; this is one of the strong ai or the sy: 

Therefore purchase a Burroughs. “do 1 way with the clumsy practice of 
handling pass-books; increase th city 6 ‘your bookkeepers; please your de- 
positors by sending out neat, readable statements periodically on exact dates; and 
above all use it as a check on your bookkeepers. Inaccurate entries cannot be 
made without their coming to light very soon. [t is good insurance: 
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INVESTMENT ITEMS. 


KNAUTH, NACHOD & KUHNE in their 
monthly letter of November 15 interpret the 
financial situation as follows: 

The country is doing a vast business which 
was reflected in the largest volume of October 
bank clearings ever reported by the banking 
institutions of the United States. It is note- 
worthy that in spite of the unsettlement felt 
in some quarters over the uncertainties of a 
tariff revision, this concern has not been sufli- 
ciently acute to hamper business undertakings 
in any large way. * * * 

There is nothing in the situation to suggest 
that the country will engage in a huge specu- 
lative movement or that the outside participa- 
tion in the stock market will reach extraordinary 
proportions. * * * 

There is an excellent demand for bonds 
which are obtainable at a price showing an 
investment yield of 5 per cent. or better. 
Although that investment basis represents a 
higher income than is usually obtainable from 
perfectly safe bonds, such a charge would not 
be burdensome for the borrower with business 
conditions as satisfactory as they are to-day. 
If may be said, however, that the supply of 
public utility bonds which are offered on a 
5 per cent. basis is being so greatly enlarged 
that it is necessary for investors to exercise 
unusual caution in judging the real value of 
such securities. 

Europe has bought back a not inconsider- 
able portion of the securities which the foreign 
holders have sold here during the last six 
weeks. Although the European markets have 


a large amount of undigested securities to pro- 
vide for, the recent experience has shown that 
there are no more easily marketable securities 
in the world for Europe to hold than high 
grade stocks and bonds listed upon the New 
York Stock Exchange. 


N. W. HALSEY & CO.’S publicity manager, 
Mr. Harry D. Robbins, gave the convention of 
the Federation of Retail Merchants in St. Louis 
something to think about in an address favor- 
ing an Honest Advertising Law, for which he 


has been laboring for some time past. He 
pointed out that the spirit of the times demands 
that the old doctrine of caveat emptor be 
superseded by that of the sguare dea/, and that 
misleading advertising must go. Speaking of 
fake security dealers he said: 

‘*It seems strange indeed that the public 
will patronize, without even investigating, these 
financial pirates, because they promise to make 
you rich quick, or paint other brilliant pic- 
tures, when there are honest investment bank- 
ers and brokers selling sound bonds and stocks. 

‘* Still, the reason is easily discovered. The 
good banker is careful in his statements and 
his advertising is conservative; it lacks color 
and human interest and the foolish people 
pass it by. Along comes a rogue—who is not 
a banker but says he is—he denounces Wall 
Street, thereby getting the ministers on his 
side; tells the same old chestnuts about the 
phenomenal profits on the original investments 
in Bell Telephone stock, Calumet-Hecla Mining 
stock, etc., turns a few mental somersaults, 
and promises anything and everything he can 
think of. Furthermore, since there are no 
ethics or traditions to retard him, he is able to 
put all the salesmanship into his copy the pub- 
lisher will print. 

‘* Nor have all the financial frauds been ar- 
rested. There are many doing business at the 
old stands right now, and there are others 
growing up.” 

He touched upon fake medical stuff, adulter- 
ated foods, fraudulent silk and woolen goods 
etc. He strongly favored prompt legislation 
against all forms of advertising which thus de- 
lude the public, and an effective enforcement 
of such laws; the honest merchant should be 
interested because: 


‘*That which deceives, undermines con- 
fidence, and confidence is the foundation- 
stone of every business. Even the swindler 
must have the confidence of his victim. It is 
therefore our imperative duty as honest mer- 
chants on the one hand, and with respect to 
the welfare of our own business on the other, 
to put forth every effort in our power to weed 
out this insidious evil.” 


THE FOURTH NATIONAL BANK OF 
NEW YORK, is reasonably optimistic on the 
Business and Financial Outlook. Touching the 
recent sharp rise in the call money rate it says: 
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‘* There is invariably some strain upon the 
great money centres during the period when 
the January first payments are being financed, 
but as things stand to-day it looks as though 
the adjustment at the close of this month will 
not cause any extraordinary disturbance. Eu- 
rope has begun to send us gold again, and, as 
a matter of fact, the foreign exchanges are 
moving so thoroughly in favor of the United 
States as to make it relatively easy for our 
banks to bid for gold advantageously at Lon- 
don, unless, of course, the war situation should 
become further complicated.” * * * * 

‘¢*The bond market is ina very good posi- 
tion to-day, as there are no enormous holdings 
of unsold securities in the hands of under- 
writing syndicates such as has often been the 
case.” 


THE PEOPLES NATIONAL BANK, 


PITTSBURGH, in its monthly letter, talks 
hopefully of conditions despite the apparent 
certainty that the coming action on the tariff 
by Congress will affect steel, that great pro- 


duct of Western Pennsylvania. It says : 

‘‘It is gratifying to know that there are 
good grounds for hopefulness, and it can be 
stated with the utmost positiveness, that there 
has been no appreciable change in commercial 
and industrial conditions in this end of Penn- 
sylvania.” * * * 

‘The enormous tonnage (of steel rails) al- 
ready booked is of a character less liable to 
cancellation on account of tariff changes than 
any other that might be specitied. This is 
another factor in the situation which modifies, 
if it does not allay, apprehension expressed on 
former occasions of threatened change in fiscal 
policy.” 


The monthly financial letter of the NA- 


TIONAL CITY BANK OF CHICAGO of De- 
cember 1, says in part: 


‘*There is a broad demand for money 
throughout the West, which is not to be won- 
dered at when the volume of business being 
done in this section of the country is taken 
into account. So far there have been no ex- 
cessively high rates for money in this market, 
and unless unforeseen complications arise there 
is no reason to expect any further advance 
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toward the close of the year. Some of the 
largest payments have been arranged for al- 
ready, so that the heavy out of town disburse- 
ments which will have to be adjusted this 
month are not likely to cause acute tension. 
A large volume ot such corporation payments 
is always financed at Chicago, but the de- 
mand for money from such borrowers has not 
as yet become very burdensome. The rela- 
tively high level at which call loans have re- 
cently been made in New York is not suggestive 
of anything more than the seasonable demand 
for money during the closing weeks of an ac- 
tive autumn market. 


THE FLYING SQUADRON. 

For a number of years many of the large 
banks in the principal cities have made a prac- 
tice of sending a member of their staff out 
over the country to visit their various corre- 
spondents and keep in touch with their (the 
correspondents) requirements and at the same 
time to influence new accounts for their respec- 
tive institutions. 

In most instances the officer who is dele- 
gated to do this work has been the one in 
charge of the transit department of the bank, 
who, through his position, had become more or 
less acquainted with the bank's correspondents 
throughout the country. 

These gentlemen have from time to time 
met one another at the various bankers’ con- 
ventions, and as the tendency of the times 
seems to be to form organizations or associa- 
tions of men engaged in the same pursuits, it 
occurred to some of these gentlemen that an 
organization might be beneficial to them and 
it was decided to inaugurate something of the 
kind. So, at the last meeting of the Indiana 
bankers in Indianapolis the organization was 
proposed, 2 chairman was selected, and an exec- 
utive committee appointed. The chairman 
selected was Gustav H. Muller of Indian- 
apolis; F. J. Woodworth of Cleveland was 
made vice-president. The following named 
gentlemen compose the executive committee: 
H. 8S, Zimmerman of Pittsburgh, R. J. Faust, 
Jr., of New York; F. A. Crandell and George 
Dunscomb of Chicago; J. R. Leavill of St. 
Louis. .A committee of arrangement was ap- 
pointed consisting of J. G. Wakefield, J. F. 
Hagey and Wilbur Hattery of Chicago. The 
first meeting will take place December 14 at 
the La Salle Hotel in Chicago. 
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RESERVE AGENTS APPROVED IN NOVEMBER. 


The following banks were approved as Reserve Agents in November: 

Chase National Bank, New York, for First Nat. Bank, Walnut Creek, Calif.; 
City Nat. Bank, Hobart, Okla. 

Chatham & Phenix National Bank, New York, for First Nat. Bank, White 
Sulphur Springs, Mont. 

Coal & Iron National Bank, New York, for Tamaqua Nat. Bank, Tamaqua, Pa. 

Hanover National Bank, New York, for Beckham Co. Nat. Bank, Sayre, 
Okla.; Madill Nat. Bank, Madill, Okla.; Nat. Bank of Gordonsville, Va.; First 
Nat. Bank, Driggs, Idaho; First Nat. Bank, Nauvoo, III. 

Irving National Bark, New York, for First Nat. Bank, Moravia, N. Y.; First 
Nat. Bank, Chino, Calif.; Vineland Nat. Bank, Vireland, N. J.; Bethel Nat. Bank, 
Bethel, Conn.; Citizens Nat. Bank, Caldwell, N. J. 

Liberty National Bank, New York, for First Nat. Bank, Edmore, N. D. 

Mechanics & Metals Nationa! Bank, New York, for First Nat. Bank, Collins- 
ville, Okla.; Farmers Nat. Bank, Maysville, Okla.; Madill Nat. Bank, Madill, Okla.; 
First Nat. Bank, Wagoner, Okla.; State Nat. Bank, Holdenville, Okla.; First Nat. 
Bank, Hartshorne, Okla. 

National Park Bank, New York, for First Nat. Bank, Cuthbert, Ga.; Peoples 
State National Bank, Anderson, Ind.; Rideout Smith Nat. Bank, Oroville, Calif.; 
State Nat. Bank, Hollis, Okla. 

Seaboard National Bank, New York, for First Nat. Bank, Fort Sumner, 
N. Mex. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, 
Eagle Pass, Tex.; First Nat. Bank, Concord, N. H.; Peoples State Nat. Bank, 
Anderson Ind.; Merchants Nat. Bank, Fargo, N. D.; Farmers Nat. Bank, Crystal 
Lake, Ia.; Fairfax Nat. Bank, Fairfax, Okla.; First Nat. Bank, Annapolis, Ill.; First 
Nat. Bank, Chino, Calif.; Rideout Smith Nat. Bank, Oroville, Calif. 

Corn Exchange National Bank, Chicago, for First Nat. Bank, Madison, S. D.; 
Mutual Nat. Bank, Boston, Mass.; First Nat. Bank, Antigo, Wis.; First Nat. Bank, 
Grand Forks, N. D.; Muskogee Nat. Bank, Muskogee, Okla. 


Fort Dearborn National Bank, Chicago, for City Nat. Bank, Duluth, Minn.; 
Marshall Nat. Bank, Unionville, Mo.; First Nat. Bank, Blue Mound, Ill.; National 
Shawmut Bank, Boston, Mass.; Paris Nat. Bank, Paris, Mo. 


National Bank of Republic, Chicago, for Central Texas Exch. Nat. Bank, 
Waco, Tex.; First Nat. Bank, Grand Forks, N D.; Muskogee Nat. Bank, Mus- 
kogee Okla; Idaho Nat. Bank, Boise, Idaho; Rochester Nat. Bank, Rochester, 
Minn. 

National Citv Bank, Chicago, for First Nat. Bank, Paxton, IIl.; Commrecial 
Nat. Bank, Fort Dodge, lowa; Peoples State Nat. Bank, Anderson, Ind.; City at. 
Bank, Duluth, Minn.; First Nat. Bank, Fargo, N. D.; Ohio Nat. Bank, Columbus, 
O.; German Nat. Bank, Pittsburg, Pa. 

Corn Exchange National Bank, Philadelphia, for Swedish American Nat. 
Bank, Jamestown, N. Y.; First Nat. Bank, Perth Amboy, N. J. 

Girard National Bank, Philadelphia, for Stoneham Nat Bank, Stoneham, Mass.; 
Blair Co. Nat. Bank, Tyrone, Pa.; Farmers Nat. Bank, Thompsontown, Pa.; First 
Nat. Bank, Federalsburg, Md. 

Philadelphia National Bank, Philadelphia, for First Nat. Bank, Hoboken, N. J.; 
Cumberland Nat. Bank, Bridgeton, N. J.; First Nat. Bank, Mechanicsburg, Pa.; 
Merchants Nat. Bank, Jersey City, N. J. 

Third National Bank, St. Louis, for City Nat. Bank, Temple, Texas; Citizens 
Nat. Bank, Bowling Green, Ky. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending December 2,1911, and November 30, 1912, respectively, 


together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y. N. B. A.... 


Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Nat. Butchers & Drovers. 


American Exchange Nat. 
Nat. Bank of Commerce. . 
Pacific 

Chatham & Phenix Nat.... 


Hanover National t+ 
Citizens’ Central National 
National Nassau 


Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat 
National Park 

East River National 
Fourth National 

Second National 

First National 

Irving National f......... 
Bowery ef 
N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 
Liberty National 

N. Y. Produce Exchange 
State Bank 


Coal & Iron Nat'l Bank.. 
Union Exchange Nat.... 
Nassau Nat., Brooklyn... 


Loans and 
Discounts, 
Average, 


$ 20,826.000 
33-550,000 
19,546,000 
53-341,000 
26,358,000 

179,423.000 
29,092,000 
6,444,000 
2,321,000 
8,527,000 
41,563,000 
139,017,000 
3.95 3.000 
16,517.000 
1,894,000 
75.377,000 
21,928,000 
9,740,000 
g. 184,000 
11,894,000 
45,423,000 
26. 368,000 
84,246,000 
1,442,000 
32.5 36,000 
I 3.950.000 
116,087,000 
38.260,000 
3,438,000 
8.359.000 
3.958.000 
87,102,000 
12,590,000 
3.582.000 
5.592,000 
15,254,000 
8.477.000 
3.509.000 
12,615,000 
4,330,000 
23,957,000 
16,896,000 
8,124,000 
16,271,000 
10,192,000 
6,137,000 
9.490,000 
7,551,000 





$1,336,231,000 


Loans and 
Discounts 
Average, 


$21,578,000 
31,450,000 
17.725,000 
52,392,000 
22,661,000 
172,460,000 
28,496,000 
6,461,000 
2.31 1,000 
g 008,000 
38.85 5,000 
129,912,000 
4,624,000 
18.50 3,000 
2.198.000 
70, 327,000 
22,218,000 
10.385,000 
8.963.000 
14,711,000 
47.427,000 
25.03 2,000 
81,884,000 
1,531,000 
29,435,000 
14.194.000 
109 148,000 
34,312,000 
3,612,000 
9,156,000 
4,084,000 
83,506,000 
13.437,000 
3.568.000 
5,401,000 
14.996,000 
8,899.000 
3,539,000 
12,819,000 
4.518,000 
25,645,000 
20,740,000 
9.307.000 
18,014,000 
11,704,000 
6.688,000 
9.774.000 
7.446.000 





Legal Net 
Deposits, 
Average, 


26, 311,000 
6,230,000 
2.555.000 
9.842,000 

40,880,000 

113,241,000 
3,627,000 

16, 320,000 
2,159,000 

79 493,000 

21,072.000 

11,108,000 
8.96 3,000 

12,179,000 

53,531,000 

23.195.000 

86,703.000 
1,695,000 

34.735,000 

13 611,000 

107,388,000 

36.787,000 
3,625,000 
8,300,000 
3.631,000! 

96,804,000 

1.4.005.000 
3.502,000 
6,490,000 

16,254,000 
8.556.000 
3,618,000 

12,796,000 
5,032,000 

28.279,000 

16,954,000 
9,648,0c0 

21,279.000 
14,257,000 
6,272,000 
9.583.000 
6,906,000 








Legal Net 
Deposits, 
Average, 


159,457,000 
24.904,000 
6,424,000 
2,224,000 
10,221,000 
35 984,000 
102,149,000 
4.267 ,000 
18,211,000 
2,392,000; 
77,820,000 
20,666,000 
12,029,000 
9,001,000 
15,940,000 
55,077,000 
21,731,000 
82,203,000 
1,818,000 
28,841,000 
1 3.679,000 
97,017,000 
34.249,000 
3,765,000 
8,927,000 
3 836,000 
91,101,000 
15,049,000 
3.7 32,000 
6,305,000 
15,257,000 
9,087,000 
3,709,000 
12.794,000 
5,112,000 


29,41 1,000 


$1.305.054,000 B1,330,404.000/§1,278,782,0c0 


+ Consolidation of Hanover National and Gallatin National Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 


The returns of the trust companies for November 30, 1912, will be found on page xviii. 











